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OPINION

The petitioner, Kerry Joe Bradley, was indicted on charges of first degree murder and
especidly aggravated robbery for fatally shooting Shane Sanders, steding hiswalet and burning his
body. The petitioner pled guilty to the lesser offenses of second degree murder and aggravated
robbery in exchange for an agreed sentence of thirty-five yearsfor the murder and ten yearsfor the
aggravated robbery to be served concurrently. No direct appeal of his conviction was filed.

The petitioner filed a petition for post-conviction relief, alleging ineffective assistance of
counsel and that his guilty plea was not voluntary. The petitioner aleged that counsel was
ineffective for failing to investigate the petitioner’s diminished capacity defense theory and for
failingtofile or properly investigate pretrial suppression motions contesting the admissibility of his



confessionsand themurder weapon, which was sei zed without awarrant from the petitioner’ shome.
The petitioner also alleged that hisguilty pleawas not voluntary because hewas under the influence
of drugs and acohol at the time the guilty pleawas entered. The post-conviction court denied his
petition for post-conviction relief and the petitioner filed the instant appeal.

FACTS

At the post-conviction proceeding, the petitioner, a juvenile at the time the murder was
committed and invedtigated, presented testimony from both of hisparentsindicating that they were
improperly excluded from the petitioner’ s discussions with police. Both the mother and father of
the petitioner testified that at the request of Detectives Wrather and Brady, who had visited the
petitioner’s home earlier that day, they drove the petitioner to the police station for questioning
concerning the murder of Shane Sanders. In addition, the petitioner’s parents testified that they
requested that they be allowed to remain in the room while the petitioner was questioned. Both
parentstestified that the detectivestold them to stay intheroom if they thought their son wasguilty.
Consequently, the petitioner’s parents waited in the hallway while the detectives questioned the
petitioner. The petitioner did not make any incriminating statements at this time but did reveal to
policethat thevictim had recently been blackmailing the petitioner over adisputereated to property
that was stolen from the victim’s home.

Detectives Wrather and Brady questioned the petitioner again the following day. The
petitioner’s parents testified that the detectives returned the next evening and requested that his
parents bring him down to the station again to discuss an unrelated matter. Both parents testified
that they separately asked the detectives if the petitioner needed an attorney. Each parent testified
that the detectives responded that the petitioner was not a suspect and that the questioning was not
related to the murder investigation. The petitioner’ smother testified that she did not accompany the
petitioner to the police station on thisoccasion but that the petitioner’ sfather drove himto the police
station. The petitioner’s father testified, contrary to the detectives, that he once again asked if the
petitioner was a suspect, if the petitioner needed an attorney, and if the petitioner’s father could
remain in the room during questioning. He testified that the detectives once again responded that
the petitioner was not a suspect and that they wished to question him without his father present.

Detective Brady testified for the state that neither he nor Detective Wrather asked the
petitioner’ sfather to leave theroom on thisoccasion. In contrast, Detective Brady testified that the
petitioner’ sfather wasirate with the petitioner and instructed the petitioner that he had better tell the
detectives everything he knew. Detective Brady further testified that the father told the detectives
that if they had any problemswith the petitioner not answering their questionsto et him know and
“when [he was] done with [the petitioner], [the petitioner] will tell [the detectives what they want
to know].”

The detectives questioned the petitioner, without his father present, and the petitioner
admitted to killing the victim. According to testimony by the petitioner’s father and Detective
Brady, the petitioner was then taken into custody and transported to ajuvenile detention facility.
The petitioner’ sfather, mother and sister testified that |ater that same night, they were at home when
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they heard noise coming from outside. The petitioner’ s sister testified that she went outside where
she found Detectives Brady and Wrath er and asked them to come inside and speak with her father.
The petitioner’ sfather testified that the detectives came inside and told him that the petitioner had
drawn amap of the property depicting where the murder weapon waslocated. Whenthepetitioner’s
father insisted on going outside with the officersto retrieve the weapon, thedetectivesinformed him
that they had already retrieved the gun from abush beside the driveway.

The detectives written reports of the investigation, which were entered as exhibits at the
post-conviction proceeding, differed from one another and from the petitioner’ sfather’ s version of
events concerning how the weapon was retrieved. Detective Wrather’s report indicated that the
petitioner told the detectives where the weapon was and that the petitioner’s father gave them
permission to come and get it while the petitioner’ s father was still at the police station. Detective
Brady’ sreport, however, indicated that the petitioner drew amap of the weapon’ slocation but that
the weapon was sticking out of abush in plain view when the detectives pulled into the driveway
later that night.

The petitioner's sister testified that she hired an attorney to represent the petitioner on
Thursday, the evening after the petitioner admitted to the murder and was taken into custody. She
testified that she made three calls to the police department on Friday, the following morning, to
inform the detectivesthat the petitioner wasrepresented by counsel. Sheleft amessageto that effect
each time she called. Detective Brady, however, testified that neither he nor Detective Wrather
received those messages prior to picking up the petitioner at the juvenile detention center that day
and eliciting yet another more incriminating confession from him.

The petitioner’ s former counsel testified at the post-conviction hearing and acknowledged
that he never filed a motion to suppress the murder weapon or any of the confessions given by the
petitioner. He testified that he did not remember nor did he take any notes that would refresh his
memory as to what information he had concerning those events at the time they transpired but that
he was probably aware of the facts as the petitioner’s family testified to them. The petitioner’s
mother and father testified that they gavetrial counsel detailed information about the circumstances
in which the confessions were made and the seizure of the murder weapon.

The petitioner’ sfamily and friends al so testified at the post-conviction hearing to the severe
changein the petitioner’ sbehavior in the summer months preceding themurder. Thevictimwasten
years older than the petitioner and the petitioner alleged that the victim had sexually abused him
during the summer months preceding the murder. The family testified and the petitioner’s former
counsel verified that the family repeatedly suggested a mental evaluation to support a defense of
diminished capacity or lack of mental culpability based on the sexual ause allegations. A
counselor, who had not performed any evaluation of or diagnostic tests on the petitioner, testified
that the petitioner exhibited some signs of post-traumatic stress and that she had recommended to
the petitioner’ s counsel that amental evaluation be done. The petitioner’ sformer counsel testified
that the one thing that he did not do that he felt that he should have done was to order a menta
evaluation of the petitioner. Counsel testified that the reason that he did not order an evaluation at
the time was because he was very impressed with the petitioner’ s intelligence and communicative
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ability. Counsel further testified that he was worried that an evaduation, which reflected that the
petitioner was not mentally impaired, would harm rather than help his defense.

The petitioner’ s former counsel also testified that the reason that he advised the petitioner
to accept the plea agreement was because there was not any evidence to support the petitioner’s
allegations of sexual abuse other than the petitioner’ sword. Infact, just before the case wasto go
totrial, the state obtained evidence that undermined the defense’ stheory that the petitioner had been
sexually abused by the victim. We are able to glean from the post-conviction record that two of the
petitioner’ s witnesses recanted prior statements, which substantiated the petitioner’s sexual abuse
allegations, and planned to testify at trial for the State. The petitioner’ sformer counsel testified that
this was the reason that he offered the plea agreement alternative to the petitioner just two days
before the trial date.

The petitioner’ sfamily al so testified that the petitioner was under the influence of drugs and
alcohol at thetime hisguilty pleawas entered. The petitioner’ ssister testified that she observed the
petitioner drinking schnapps liquor straight from the bottle in his room the night before he pled
guilty. A friend of the family also testified that she observed the petitioner drink “ quite abit,” and
smoke marijuana the night before he pled guilty. The petitioner's sister also testified that the
petitioner took two valium the morning that he pled guilty. Thetrial court record reflects that the
petitioner disclosed to the court, prior to entry of his guilty plea, that he consumed about aliter of
schnappsliquor, smoked marijuana, took two valiumthenight prior to pleading guilty, and then took
two valium prior to coming to court that morning. The court asked the petitioner’s counse! if the
court should * go ahead with this plea’ in light of the fact that the petitioner had consumed alcohol
and taken drugs shortly before coming to court. The petitioner’s counsel responded that the
petitioner did not “appear to be under any [e]ffect of anything” and that the petitioner’ s counsel
could not “tell any difference [then] than all the other previous conversationsthat [he] had with [the
petitioner] in the last year.” Subsequently, thetrial court accepted the petitioner’ s guilty pleaand
sentenced him to an agreed sentence of thirty-five (35) yearsfor the second degree murder and ten
(10) yearsfor the aggravated robbery, to be served concurrently.

ANALYSIS

Theissue presented by the petitioner in thisappeal iswhether the post-conviction court erred
in finding that he had effective assistance of counsel and that his guilty pleas were knowing and
voluntary. Specifically, the petitioner allegesthat histrial counsel wasineffectivefor (1) failing to
file a motion to suppress confessions made to the police while the petitioner was a juvenile and
without his parents present, (2) failing to file amotion to suppress the murder weapon, which was
recovered by police from the home of the petitioner’ s parents without a search warrant or consent
of the petitioner’ s parents, and (3) failing to request or obtain a mental evaluation of the petitioner
to support the petitioner’ sallegation that the victim had sexually abused the petitioner. In addition,
the petitioner allegesthat the guilty pleas were involuntary and without full understanding of their
consequences because the petitioner was only eighteen years old and under the influence of
numerous drugs and alcohol at the time that the pleas were entered.



A. Effectiveness of Counsel

Post-conviction petitioners bear the burden of proving their allegations by clear and
convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f). On appeal, thetrial court’ sfindings of fact
aregiven theweight of ajury verdict, and are conclusive unless the evidence preponderates agai nst
them. Henley v. State, 960 S.W.2d 572, 578-79 (Tenn. 1997); Batesv. State, 973 S.W.2d 615, 631
(Tenn. Crim. App. 1997).

In order to receive post-conviction relief on the basis of ineffective assistance of counsdl, the
petitioner must first establish that the services rendered or the advice given was below “the range
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies “actually had an adverse effect on the
defense.” Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674
(1984). Inreviewing aclaim of ineffective assistance of counsd, this court need not address both
prongsif we determine that the petitioner hasfailed to carry hisburden with respect to either prong.
Henley, 960 S.W.2d at 580.

When addressing an attorney’ s performance, this court will not “ second-guess strategic and
tactical choices” made by counsel, and counsel will not be deemed ineffective even if a different
strategy might have produced a more favorable result. Hellard v. State, 629 SW.2d 4, 9 (Tenn.
1982). Rather, acourt reviewing counsel’ s performance should “eliminate the distorting effects of
hindsight . . . [and] evaluate the conduct from counsel’s perspective at the time.” Strickland, 466
U.S. at 689, 104 S. Ct. at 2065. However, “deference to matters of strategy and tactical choices
appliesonly if the choices are informed ones based upon adequate preparation.” Goad v. State, 938
S.W.2d 363, 369 (Tenn. 1996).

Since the petitioner pled guilty, he must make an additional showing in order to prevail on
an ineffective assistance of counsd claim. “In casesinvolvingaguilty plea. . . , the petitioner must
show ‘prejudice’ by demonstrating that, but for counsel’ s errors, he would not have pleaded guilty
but would have insisted upon going to trial.” Hicksv. State, 983 S.W. 2d 240, 246 (Tenn. Crim.
App. 1998).

In the instant appeal, the post-conviction court found that the petitioner’ strial counsel was
not ineffective for failing to obtain a mental health evaluaion or for failing to file motions to
suppressthe petitioner’ s confessions or the murder weapon. Specifically, thetrial court found that
therewas not any evidence from “aqualified expert” to substantiate that the petitioner had suffered
from any mental defect whichwould havereducedhiscul pability for first degreemurder. Therefore,
an evaluation would not have been helpful to the defense and any such evaluation could have been
used by the State againg the petitioner. Although trial counsel admitted at the post-conviction
hearing that he probably should have had amental eval uation conducted on thepetitioner, therecord
al so supportsthat decision not to obtain such an eval uation as atactical decision based on counsel’s
observations of the petitioner and his fear that the evaluation would end up hurting the defense.
Such areasoned and informed strategy will not be viewed as deficient even if adifferent strategy



would haveyielded a morefavorableresult, which isnot the case here. Moreover, no prejudice has
been shown to exist for not obtaining a mental evaluation.

Wenext turn to the petitioner’s claim that counsel wasineffectivefor failing to fileamotion
to suppress the petitioner’ sthree statementsto the police." The post-conviction court found that the
petitioner’s parents were present at the police department and aware that the petitioner was being
questioned during his first two interviews with the police. The admissibility of a juvenile’'s
confession is not dependent upon the presence of his parents in the interview room. See State v.
King, 1997 Tenn. Crim. App. No. 02C01-9509-CR-00280, 1997 WL 41256, at * 3-4 (Tenn. Crim.
App. a Jackson, Feb. 4, 1997). Consequently, the post-conviction court found that trial counsel’s
failureto file amotion challenging theadmissibility of the petitioner’ s statements does not amount
to ineffective assistance of counsd because it would not have been successful. The post-conviction
court, however, did not address counsel’ sfailureto fileamotion to suppressthethird statement that
the petitioner made to police after counsel had been retained. Becausetrial counsel did not offer a
strategic reason for failing to file any of the motionsto suppress, hisfailureto do so isnot protected
as atactical decision. After a de novo review of the issue, however, we find no prejudice to the
petitioner by counsd’s failure to file a motion to suppress the statement because such a motion
would not have been successful. The petitioner waived his right to counsel verbaly and/or in
writing on each occasion when he was interrogated by the police. Therefore, his waiver was
sufficient for the police to have assumed he did not invoke his right to counsel.

The post-conviction court also found that failure to file a motion to suppress the murder
weapon did not prejudice the petitioner because such motion would not have been successful. The
court found that the gun was in plain view when the officers pulled into the driveway of the
petitioner’ s home, that testimony by the petitioner’ s father evidenced his intent to give consent to
the search when he offered to go with the officersto retrieve the gun, and that the petitioner lacked
standing to challenge the seizure of the gun from his parents home after he had drawn amap for the
officers depicting where it was located. The record supports the post-conviction court’s findings.

Insummary, the petitioner failed to prove hisallegationsof ineffective assistanceof counsel
by clear and convincing evidence. The record does not support the conclusion that any of the
proposed motions to suppress would have been successful. Therefore, failureto file such motions
did not prejudice the petitioner. In addition, the record revealsthat trial counsd made an informed
strategic decision not to have the petitioner evaluated for mental defects, which did not amount to
deficient performance.

B. Voluntariness of Guilty Plea

! The petitioner’sfirst statement to the police was not incriminating but did reveal that the victim had been
blackmailing the petitioner shortly before the murder. The second statement was taken the next evening at the police
station. The petitioner admitted to killing the victim in this statement but indicated that it wasin self-defense. Thethird
statement was taken two days later, after the petitioner was taken into custody and detained in ajuvenile detention
center. In this statement, the petitioner revealed that the murder was not in self-defense but was premeditated.
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The petitioner aleges that his guilty plea was not voluntary with full understanding of the
consequences. Specifically, thepetitioner challengesthe voluntariness of hisguilty pleabecause he
was under the influence of intoxicants and was only eighteen years old at the time of the plea. We
remind the petitioner that in order to succeed on a post-conviction claim, he must prove the
allegations set forth in his petition by clear and convincing evidence. Tenn. Code Ann. §
40-30-210(f) (1997). When this court undertakesreview of alower court’ sdecision on apetition for
post-conviction relief, the lower court’ s findings of fact are given the weight of ajury verdict and
are conclusive on appeal absent a finding that the evidence preponderates against the judgment.
Davisv. State, 912 S.W.2d 689, 697 (Tenn. 1995). This court may not reweigh or reevaluate the
evidenceor substituteitsinferencesfor those drawn by the post-conviction court. Finally, questions
concerning the credibility of witnesses and the weight to be given their testimony are for resolution
by the post-conviction court. Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990).

When reviewing the entry of a guilty plea, the overriding concern is whether the pleais
knowingly, voluntarily and understandingly made. Boykin v. Alabama, 395 U.S. 238, 242-44, 89
S. Ct. 1709, 1712, 23 L. Ed. 2d 274 (1969). “[A] pleais not ‘voluntary’ if it is the product of
‘[i]gnorance, incomprehension, coercion, terror, inducements, [or] subtle or blatant threats. . . ."”
Blankenship v. State, 858 S.W.2d 897, 904 (Tenn. 1993) (quoting Boykin, 395 U.S. at 242-43, 89
S. Ct. at 1712). A court charged with determining whether a guilty plea was voluntary must look
to severa factorssuch astheintelligence of the defendant, hisfamiliarity with criminal proceedings,
whether he had the opportunity to confer with counsel about other options available to him, and the
reasonsfor hisdecisionto plead guilty, including adesireto avoid agreater penalty that might result
fromajury trial. Blankenship, 858 SW.2d at 904 (citing Caudill v. Jago, 747 F.2d 1046, 1052 (6th
Cir. 1984)).

In this case, the petitioner failed to sustain his burden of proof with respect to his factual
alegations. The petitioner claimed that the influence of acohol, marijuana and prescription
medi cation rendered him unableto enter aknowing, voluntary and intelligent guilty plea. The lower
court found the petitioner’s proof lacking, and the record of the trial court supports the post-
conviction court’ s findings.

The trial court was aware that the petitioner had been under the influence of intoxicants
shortly before coming to court. However, thetrial record reveal sthat the petitioner wasrepresented
by counsel and had conferred with counsel for morethan an hour before pleading guilty. Inaddition,
the trial judge questioned the petitioner extensively concerning the influence, if any, that the
intoxicants had upon him. Specifically, thetrial judge asked the petitioner if the valium “made [the
petitioner] think that thisis any less serious than it was before [the petitioner] took that medicine.”
The petitioner responded that it had not and that he thought the proceeding was a “big deal” and
alwayswould bea“bigded.” Thetrial judgealso asked the petitioner’ s counsel if counsel thought
that the court should proceed with the pleain light of the fact that the petitioner had admitted to
drinking alcohol, smoking marijuana and taking valium shortly before coming to court. The
petitioner’ scounsel indicated that the petitioner did not appear to be under the effect of anything and
that he believed that it would be appropriate to proceed with the guilty plea.



Thereisno indication from thetranscript of the guilty pleasthat the petitioner wasimpaired

in hisability to understand the seriousnessof the proceedingsor to voluntarily enter apleaof guilty.

The trid court engaged in a lengthy dialogue with the petitioner, during which the trial judge

informed the petitioner of the rights that the petitioner was waiving by pleading guilty. The

petitioner was articul ate throughout the dialogue and at one point calculated for the court the age at

which hewould be released from prison under theterms of the pleaagreement. It is, therefore, clear
from the trial court’s record that the petitioner’s plea of guilty was both knowing and voluntary.

The petitioner hasfailed to prove by clear and convincing evidence that his guilty pleawas
not voluntary or that he received ineffective assistance of counsel. Thelower court properly denied
the petition for pogt-conviction relief and we affirm its judgment.

JOHN EVERETT WILLIAMS, JUDGE



