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OPINION

The petitioner was convicted of second degree murder and sentenced to twenty years
in the Department of Correction. Following an unsuccessful appeal to this court, hefiled thispost-
conviction action in which he alleged that the attorney who represented him at trial and on appeal
did not provide effective assistance and that he had been deprived of hisconstitutional rightsto afair
trial and to due process®’ At the post-conviction hearing, he pursued several allegations of
ineffective assistance of counsel.

lThe petition containsno factual allegations supporting thefair trial and due process all egations, and they were
not pursued at the hearing and have not been mentioned in this appeal.



The petitioner testified on his own behalf at the post-conviction hearing. Hevoiced
various complaintswhich generally fell into the categories of (1) complaints about counsel’ schoice
of strategy, and (2) failureto prepare adequately for trial. The petitioner’ strial attorney’ stestimony
contradicted that of the petitioner on several salient points. To the extent that resolution of theissues
required evaluating the credibility of the petitioner versus histria attorney, the lower court made
each such determination adversely to the petitioner. On other points, particularly those relative to
trial strategy, the court accredited counsel’ stestimony that hisdecisionswere considered onesbased
upon preparation. The lower court determined another issue by apparent reference to documentsin
the court file of the conviction proceeding. Finding no ineffective assisance issues in the
petitioner’s favor, the lower court denied reief. This appeal followed.

When a petitioner challenges the effective assistance of counsel, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel provides assistance
that falls below the range of competence demanded of criminal attorneys. Bankston v. Sate, 815
S.W.2d 213, 215 (Tenn. Crim. App. 1991). Prejudice is the reasonable likelihood that, but for
deficient representation, the outcome of the proceedings would have been different. Overton v.
Sate, 874 SW.2d 6, 11 (Tenn. 1994). On review, there is a strong presumption of satisfactory
representation. Barr v. State, 910 S.W.2d 462, 464 (Tenn. Crim. App. 1995).

In post-conviction proceedings, the petitioner has the burden of proving the clams
raised by clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f) (1997). On appedl, the
lower court’ sfindings of fact are reviewed de novo with apresumption of correctnessthat may only
be overcome if the evidence preponderates against those findings. Fieldsv. Sate, 40 S.W.3d 450,
458 (Tenn. Crim. App. 2001).

In this case, the lower court determined that the petitioner failed to carry his burden
of proving any of hisclaims by clear and convincing evidence. In no case did the petitioner prove
either prong of the Strickland test; that is, he proved neither that counsel’ s performancewas deficient
nor that he suffered any prejudice as aresult of counsel’s actions. Specificaly, asto issueswhich
turned on witness credibility, he hasfailed to demonstrate that the evidence preponderates against
the lower court’s accreditation of counsel’s testimony and rejection of the petitioner’ s testimony.
Withrespect toissuesof trial strategy, thepetitioner hasfaled to show that counsel’ sstrategieswere
uninformed, and the petitioner has failed to provide any evidence other than his own vague
speculations to demonstrate that other strategies would have yielded more favorable results.
Regarding the issue determined by reference to the court file of the conviction proceedings, the
petitioner has failed to demonstrate that the evidence preponderates against this determination.

In thisappeal, the petitioner hasfailed once again -- he has not demonstrated that the
evidence preponderates against the lower court’ sfindings. We therefore affirm the denial of post-
conviction relief.
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