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OPINION

The defendant, Jerry Breeding, was indicted for theft of property with a value of over ten
thousand dollars, unlawful possession of ahandgun, and two countsof aggravated robbery. Thetrial
on the unlawful possession of ahandgun charge was severed by an agreed order. After atrial onthe
remaining charges, ajury found the defendant guilty of aggravated robbery and assessed a fine of
eighteen thousand dollars. Thetrial court imposed afine of eighteen thousand dollars and ordered
the defendant to servethirty (30) yearsin prison as acareer offender. The defendant filed atimely
motion for anew trial, whichwasdenied by thetrial court. A timely notice of appeal followed. The
following four issues areraised in this appeal: (1) whether there was sufficient evidence to support
the conviction for aggravated robbery, (2) whether the defendant received effective assistance of
counsel, (3) whether the tria court erred by allowing the state to question a witness about the
defendant’ suncharged criminal conduct, and (4) whether thetrial court failed to performitsfunction
as thirteenth juror.



FACTS

Diane Sdwel and Vickie Harvey, tellers at the Union Bank and Trust in Rickman,
Tennesseg, testified at the defendant’ s trial about a bank robbery that occurred in March of 1996.
Ms. Sidwell was working behind the teller counter when two men walked into the bank wearing
stockings over their faces. One of the men had a gun and ordered Ms. Sidwdl and Ms. Harvey to
“get [their] hands up!” Ms. Sidwell immediately hit the silent alarm button located in her teller
window. Whilethetwo tellersstood with their handsintheair, the gunman went behind the counter
and emptied each teller’ s cash drawer into acloth bag. Then thetwo men|left thebank. Ms. Sidwell
sounded the alarm a second time and went to lock the bank’s door. As she was locking the door,
she heard gravel spin and saw a light blue Mercury Cougar leaving the bank parking lot. Ms.
Sidwell watched the car until it was out of sight and then called the Sheriff’ s Department to report
therobbery. Ms. Sidwell could not identify either of the men because of the stockings but believed
both men were Caucasian. She also noticed that they were both wearing gloves. Ms. Sidwell was
not ableto “identify” the license plate number of the car she saw | eaving the bank after therobbery.
At the request of police, she viewed alight blue Mercury Cougar afew hours after the robbery.
Although Ms. Sidwell was unableto positively identify it asthe car she saw earlier, shetestified that
it looked “exactly like’ thelight blue Mercury Cougar she saw after the robbery.

Ms. Harvey’ s testimony was substantially ssimilar to Ms. Sidwell’s. Ms. Harvey indicated
that shefollowed Ms. Sidwell to lock the door to the bank and also saw alight blue Mercury Cougar
leaving the bank parking lot. Ms. Harvey observed that the driver of the car was wearing astocking
over hisface but was not ableto “identify” the car’ slicense plate number. Later that afternoon, Ms.
Harvey was asked to independently view the same light blue Mercury Cougar asMs. Sidwell. Like
Ms. Sidwell, she indicated that it looked “exactly like” the one she saw leaving the bank after the
robbery. Both tellers also testified that five hundred dollarsin bait money was taken from each of
their teller drawers. The bait money was exclusively in ten-dollar bills.

Randy Dodson, an assistant security officer for the Union Bank and Trust in Rickman,
Tennessee, was called pursuant to bank policy after the robbery occurred. Mr. Dodson prepared a
report indicating that atotal of $17,594.00 had been stolen from thebank. Thisamount included one
thousand dollars in bait money. Asamatter of course, bait money is bundled together and placed
in each teller’ sdrawer with therest of the money. The serial number of each bait bill isrecorded on
aform, which also identifies theteller drawer where the bait money islocated. The bait money is
not otherwise identifiable to someone other than theteller. Both Ms. Sidwell and Ms. Harvey had
five hundred dollars in bait money in their teller drawer on the day of the robbery. Mr. Dodson
identified the two bait money formsthat listed the serial number for each of the billsthat weretaken
from Ms. Sidwell’s and Ms. Harvey’s drawer.

Mr. Dodson’s wife, also a bank employee, verified that she personally prepared the bait
money taken from Ms. Harvey’ sdrawer. Ms. Dodson testified that the serial numberslisted on the
form werein her handwriting. During her testimony, Ms. Dodson was handed aten-dollar bill and
asked to determine whether it matched the serial number for any of the bills that she had prepared
asbait money for Ms. Harvey’ sdrawer. Ms. Dodson testified that the ten-dollar bill was one of the
bait bills taken from Ms. Harvey’ s teller drawer.

Terry McBride and Gene Johnson, employees at Gene Johnson's Tires, testified about the
ten-dollar bill identified by Ms. Dodson. Mr. M cBridetestified that the defendant used theten-dollar
bill to pay on his account aweek after the robbery. Mr. Mc Bride had been alerted by the FBI that



the defendant was suspected of committing the robbery and had been asked to watch for ten-dollar
bills. At approximately eight o’clock am., one week after the robbery, the defendant pad thirty
dollars on his account with four five-dollar bills and one ten-dollar bill. Mr. McBride took the ten-
dollar bill out of the register after thedefendant | eft and gaveit to hisboss, Gene Johnson. Later that
day, he saw someonefrom the sheriff’ s office cometo the station and examinethebill. At ten-forty
p.m., an FBI agent came to the station to retrieve the bill. At that time, Mr. McBride was asked to
initial the bill in order to identify it as the one he had taken from the defendant earlier that day.

Mr. Johnson, the owner of the station, verified that the FBI had requested that Mr. Johnson
and his employees hold any ten-dollar bills passed by the defendant. A week later, Mr. McBride
brought him a ten-dollar bill, which the defendant had used to pay on his account. Mr. Johnson
immediately called the sheriff’ s department to report what had happened and to give them the serial
number from the bill. Later, someone from the sheriff’ s department asked Mr. Johnson to hold the
bill. Mr. Johnson put the bill in an envelope and placed the envelope in his safe. He eventually
turned the bill over to an FBI agent, who came to the service station to pick it up later that evening.

Debbie Moody was the defendant’ s girlfriend a the time of therobbery. Her sister, Tammy
Arney, testified at the defendant’ strial. Ms. Arney testified that at the time of the robbery, her sister
owned alight blue Mercury Cougar, which was the one identified by both bank tellers. She further
testified that she saw the defendant driving her sister’s car near the bank on the day of the robbery.
She also noticed that there was a male passenger in the car with the defendant.

Michael Moody, Debbie Moody' s brother, also testified that he saw a light blue Mercury
Cougar on the day of the robbery. Mr. Moody wasworking on his car in his driveway when he saw
two menin alight blue Mercury Cougar drive past hishouse. Five or ten minuteslater, he saw the
Cougar return heading in the other direction. Both times the Cougar was following atan four-door
car. A few weeks later, he saw the defendant riding in the Cougar with his sster, Debbie M oody.
The defendant asked Mr. Moody to come to his side of the car where the defendant showed him a
“little blue bag” full of money. Mr. Moody also observed that the defendant bought a new set of
chromewheels, anew mig welder, anew air compressor, and had his car painted after the robbery.

At the time of the robbery, Bonnie Moody, Michael and Debbie Moody’ s mother, lived on
the sameroad as Michael Moody. Shetestified that on the day of the robbery she also saw what she
believed to be her daughter’s light blue Mercury Cougar following alight tan car past her house.
The road was a dead end with awooded area at the end. Ms. Moody saw the two cars turn onto a
dirt logging road and then return past Ms. Moody' s home about ten minuteslater. Ms. Moody could
not, however, identify the occupants of either car.

During thetestimony of Tammy Arney, Bonnie Moody, and Michael M oody, questionswere
raised about an unrelated criminal charge against the defendant, which had been dismissed. The
specific facts of the charge were not discussed. However, the charge goparently involved both
Michael Moody and the defendant. Both Ms. Moody and Ms. Arney admitted to disliking the
defendant because of the unrelated incident involving one of their family members.

Vincent Bryant, a childhood acquaintance of the defendant, testified that he was at a gas
station in Rickman on the day of therobbery. Mr. Bryant recalled that there wasaski boat with girls
in bikini swimwear at the gas station. While watching the girls, Mr. Bryant noticed that the
defendant and the defendant’ s brother were also at the gas station. He observed that they werein a
Mercury Cougar that looked to be a grayish or silverish color. Mr. Bryant could only see therear



of the Cougar because the ski boat was parked in between Mr. Bryant and the Cougar.

A friend of the defendant, L onnie Greenwood, testified that he wasriding in the car with the
defendant and Debbie Moody afew years after the robbery. According to Mr. Greenwood, the
defendant told him that the Union Bank and Trust in Rickman wasa “ pushover” asthey drove past
the bank. Mr. Greenwood’s testimony was part of a plea bargain agreement on a charge that was
pending against him when he gave police a statement inculpating the defendant in the instant
charges.

Michael Hollerman, aninmate who wasincarcerated with the defendant prior to histrial for
the instant charges, testified about statements the defendant made to him concerning the robbery.
According to Mr. Hollerman, the defendant admitted to him that he had robbed the Union Bank and
Trust in Rickman. The defendant also indicated that his girlfriend’ s mother had seen him after the
robbery driving acar that fit the description of the car used in the robbery. Mr. Hollerman reported
hisconversationswith the defendant to authorities because he was concerned that the defendant was
going to harm his girlfriend’ s mother.

Two witnessestestified for thedefendant. Pascha Denson testified that helived on the same
road as Bonnie and Michael Moody. On the day of the robbery, Mr. Denson was home during the
timethat Bonnie and Michael Moody testified that they saw alight blue Mercury Cougar drive past
their homes and return afew minutes later. According to Mr. Denson, he waswaiting for the mall
to arrive and was watching outside. Mr. Denson did not see a blue Mercury Cougar drive past his
home. Additionaly, Bobby Robertstestified that he saw the defendant immediately after therobbery
at the defendant’ shome, which wasin Gainesboro, Tennessee. Mr. Robertswas a ahardware store
near the Union Bank and Trust in Rickman when he heard on apolice scanner that the bank had been
robbed. Heimmediately droveto the defendant’ shome and observed the defendant standing in “his
garage smoking acigarette.”

ANALYSIS

The defendant raises four issues in this gopeal: (1) whether there is sufficient evidence to
support the defendant’s conviction, (2) whether he received effective assistance of counsel, (3)
whether the trial court properly allowed testimony concerning an uncharged crime allegedly
committed by the defendant, and (4) whether the trial court fulfilled its role as a thirteenth juror.

|. Sufficiency of Evidence

The defendant contends that the evidence isinsufficient to support the jury’ sfinding that he
committed aggravated robbery. The defendant concedes that there was sufficient evidence to
establishthat arobbery was committed but argues that the evidencewas insufficient to identify him
as the person who committed the robbery.

The defendant has the burden of demonstrating to this Court that the evidenceisinsufficient
becauseaverdict of guilt removesthe presumption of innocenceand replacesit with apresumption
of guilt. State v. Tuggle 639 SW.2d 913, 914 (Tenn. 1982). When an accused challenges the
sufficiency of the convicting evidence, the standard is whether, after reviewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the essential




elementsof the crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443
U.S. 307, 322-25, 99 S. Ct. 2781 (1979), 61 L. Ed. 2d 560. On appedl, the state is entitled to the
strongest legitimate view of the evidence and all reasonabl einferencestherefrom. Statev. Cabbage,
571 SW.2d 832, 835 (Tenn. 1978). Questions concerning the credibility of the witnesses, the
weight and value to be given the evidence, as well as all factual issues raised by the evidence, are
resolved by thetrier of fact, not this Court. Statev. Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App.
1987). This Court may not substitute its own inferences for those drawn by the trier of fact from
circumstantial evidence. State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App. 1990).

The determination of identity is a question of fact for the jury to determine, after
consideration of all the evidence. Statev. Strickland, 885 S.W.2d 85, 87 (Tenn. Crim. App. 1993).
Furthermore, the identity of an accused may be established by either direct evidence, circumstantial
evidence, or acombination of the two. Statev. Thompson, 519 SW.2d 789, 793 (Tenn. 1975). In
the instant case, there was no direct evidenceto establish the identity of the perpetrator. However,
a conviction may be based entirely on circumstantial evidence when the facts are “*so clearly
interwoven and connected that the finger of guilt is pointed unerringly at the defendant and the
defendant alone.’” State v. Duncan, 698 S.\W.2d 63, 67 (Tenn. 1985) (quoting State v. Crawford,
470 SW.2d 610, 613 (1971)). There must be an evidentiary basis upon which thejury can“exclude
every other reasonable theory or hypothesis except that of guilt.” Pruitt v. State, 460 S.W.2d 385,
390 (1970). Itisimportant to keep in mind, however, that “the standard for appellate review isthe
same whether the conviction is based upon direct or circumstantial evidence.” Statev. Vann, 976
SW.2d 93, 111-12 (Tenn. 1998) (appendix).

Although circumstantial in nature, we conclude that the evidence taken as a whole is
sufficient to support the defendant’ s conviction for aggravated robbery. Viewed in the light most
favorabletothe state, the evidence in the instant case established the followingfacts. Two, masked,
Caucasian men robbed the Union Bank and Trust in Rickman a gun point. One of the men fledin
a light blue Mercury Cougar. The defendant’s girlfriend owned a light blue Mercury Cougar,
identified by both bank tellers as looking “exactly like” the car they saw fleeing the bank after the
robbery. Two witnesses, Tammy Arney and Vincent Bryant, observed the defendant driving his
girlfriend’ s light blue Mercury Cougar on the day of the robbery. A week after the robbery, the
defendant passed aten-dollar bill at aservice station, which was later identified as part of the five
hundred dollars in bait money that was stolen from the bank. A few weeks after the robbery,
Michael Moody saw the defendant with “alittle blue bag” that was full of money. While driving
past the bank sometime after the robbery, the defendant told L onnie Greenwood that the bank was
a“pushover.” Finaly, the defendant told Michael Hollerman that he had robbed a bank and was
afraid that the authorities were “on to him.” Thisissueis without merit.

Il. Ineffective Assistance of Counsel

The defendant contends that he received ineffective assistance of counsd at histrid. We
begin by noting that the defendant’ s trial counsel filed a motion to withdraw after the motion for a
new trial had been filed but before the trial court heard the motion. The trial court granted the
motion to withdraw and appointed new counsel to represent the defendant in the hearing on his
motion for anew trial and on appeal. At the defendant’ s request, new counsel amended the motion
for anew trial to include a claim of ineffective assistance of counsd. Asthis Court has previously
cautioned and thetrial court reiterated to this defendant, ineffective assistance of counsel clamsare
best pursued in a post-conviction petition rather than on direct appeal. Indeed, once the merits of



the issue are addressed by this Court on direct appeal, the defendant may not revisit theissuein a
post-conviction petition. See Statev. Anderson, 835 S.W.2d 600, 607 (Tenn. Crim. App. 1992). The
defendant expressly acknowledgesthe admonitionsof thetrial court and thisCourt but proceedswith
his ineffective assistance of counsd claim in this direct appeal.

The defendant argues that his trial counsel was ineffective because (1) she failed to
investigatethe menta illness of Lonnie Greenwood, agate witness, and to impeach Mr. Greenwood
on cross examination with information about such mental illness, (2) she failed to call Debbie
Moody, the defendant’ sformer girlfriend, to testify, (3) shefailed to subpoenaor call as witnesses
various persons requested by the defendant, (4) she failed to subpoena business records from the
servicestation where thedefendant allegedly passed bait money, and (5) sherefused thedefendant’s
request to testify on his own behalf. Encompassed in the defendant’s argument concerning his
ineffectiveassistance of counsel claimisaclaimthat the defendant was denied hisfundamental right
to testify. Because the analysis for such a claim differs from an ineffective assistance of counsel
clam, we will addressthat i ssue separately.

A claimof ineffective assistance of counsel raised on direct appeal isamixed question of law
and fact. Statev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Questions concerning the credibility of
the witnesses, the weight and vaue to be given testimony, and the factual issues raised by the
evidence are to be resolved by thetria judge. Henley v. State, 960 SW.2d 572, 579 (Tenn. 1997).
On appeal, we are bound by thetrial court'sfindings of fact unless we concludethat the evidencein
the record preponderates against those findings. Black v. State, 794 SW.2d 752, 755 (Tenn. Crim.
App. 1990). Thetria court's conclusions of law, however, are reviewed de novo. Fieldsv. State,
40 SW.3d 450, 457-58 (Tenn. 2001). Thus, atrial court’s findings of fact are reviewed de novo
withapresumption of correctness, whileatrial court's conclusionsof law arereviewed de novo with
no presumption of correctness.

In order to succeed on an ineffective assistance of counsd claim, the defendant must prove
that the attorney’ s performance was deficient by showing that the advice given or servicesrendered
fell below the range of competence demanded of attorneysin criminal cases. Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). In addition, the defendant must prove that hewas prejudiced by his
counsel’ s deficient performance by showing that the result of thetrial proceeding would have been
different but for the attorney’ serror. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,
2064, 80 L. Ed. 2d 674 (1984); Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996). Theburdenis
on the defendant to prove both prongs of the test by clear and convincing evidence. Statev. Burns,
6 SW.3d 453, 461 n.5 (Tenn. 1999) (relying on State v. Anderson, 835 S.W.2d 600, 607 (Tenn.
Crim. App. 1992).

In reviewing counsel's conduct, a“fair assessment . . . requires that every effort be made to
eliminatethedistorting effectsof hindsight, to reconstruct the circumstancesof counsel’ schallenged
conduct, and to evaluate the conduct from counsel’ sperspective at thetime.” Strickland, 466 U.S.
at 689, 104 S. Ct. at 2065. Thefact that aparticular strategy or tactic failed or hurt the defense, does
not, standing alone, establi sh unreasonabl e representation aslong as choi cesareinformed ones based
upon adeguate preparation. Henley, 960 S.W.2d & 579 (Tenn. 1997); Hellard v. State, 629 SW.2d
4,9 (Tenn. 1982).

In theinstant case, the defendant’ s former counsel testified at the evidentiary hearing on the
defendant’s motion for a new trial. She testified that she made every effort to subpoena every
witness that the defendant requested but acknowledged that she was unable to locate some of the



witnesses. The trial record reveals that she advised the defendant that she had not been able to
subpoena severd witnesses who could be important to the defense. She inquired, on the record,
whether the defendant wished to proceed with thetrial on that day without such witnesses. Thetrial
judge al so questioned the defendant, on the record, about whether he understood what trial counsel
was saying and whether he wished to proceed. The defendant indicated that he understood and
consistently responded that he wished to proceed with the trial without the witnesses. With respect
tothedefendant’ sdlegation that trial counsel refused hisrequest to call Debbie M oody asawitness,
trial counsel testified that Ms. Moody appeared in the courtroom during the middle of the trial and
said that shewould hurt the defenseif called asawitness. Trial counsd made atactical decision not
to call Ms. Moody based on her belief that Ms. Moody’ s testimony would not be beneficia to the
defense. The defendant was not present during the conversation between Ms. Moody and trial
counsel but waslater informed by trial counsel that Ms. Moody would not be testifying because her
testimony would not help the defense.

After hearing all theevidence, includingtestimony by the defendant, thetrial court found that
the defendant had failed to prove that he was prejudiced by trial counsel’ salleged errors. We agree.
Bareallegationsareinsufficient to support proof of theclaim. Indeed, when anineffectiveassistance
of counsel claimispredicated upon counsel’ sfailureto present witnessesor introduceevidence, such
witness' s testimony and evidence should be offered at the evidentiary hearing in order for thetrial
court to determine whether the failure to call a witness or introduce evidence prejudiced the
defendant. SeeBlack v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990). Thisdefendant did
not present testimony by Ms. Moody or any of the other people that he claims should have been
called as witnesses to prove that their testimony would have helped the defense had they testified.
The business records of the service station were not introduced to prove that they contained
exculpatory information. The mentd health records of Mr. Greenwood, dleged to have alengthy
history of serious mental illness, were not introduced to show what, if any, effect they would have
had on Mr. Greenwood’ s credibility if they had been used to impeach his trial testimony.

We conclude that the defendant has not proven by clear and convincing evidence that the
outcome of his trial would have been different but for the aleged errors made by trial counsal.
Because the defendant must prove both that trial counsd’s performance was deficient and tha he
was prejudiced by the deficient performance in order to preval on an ineffective assistance of
counsel claim, weneed not reach thequestion of whether trial counsel’ sperformance was deficient.
Henley, 960 S.W.2d a 580; Goad, 938 S.W.2d at 370. Accordingly, thetria court’ sfinding that the
defendant received effective assistance of counsel is affirmed.

I11. Right to Testify

Encompassed within the defendant’s allegation that he received ineffective assistance of
counsel isthe assertion that he was denied the right to testify. Specifically, the defendant alleges
that he repeatedly asked trial counsel to call him as awitness and that after advising the defendant
that it was not in his best interest to testify, trial counsel refused to call the defendant as a witness.
Thedefendant maintainsthat he never acquiesced to hisattorney’ srequest that he not testify and that
the decision not to testify was the unilateral decision of his attorney.

We begin by noting that the Tennessee Supreme Court, in Momon v. State, adopted a
procedural safeguard to ensure that all future criminal defendants are aware of their right to testify
and that they personadly waive that right. 18 SW.3d 152, 157 (Tenn. 1999). This procedural




requirement, however, was not a new constitutional rule that required retroactive application. 1d.
at 162-63. The defendant acknowledges that the procedural requirement is, therefore, inapplicable
tothiscase becausethe supreme court’ sdecisionin Momon wasfiled after thedefendant’ strial. The
defendant, however, citesto Momon to “underscorethefundamental nature of [theright to testify].”

Tennessee courts have long recognized that a crimina defendant has a fundamental
consgtitutional right to testify. Momon, 18 S.W.3d a 157. Only the defendant may effectuate avalid
waiver of thisright. 1d. at 161. In determining whether the defendant has personally waived the
right to testify, this Court should “indulge every reasonable presumption against the waiver of a
fundamental right.” 1d. at 162. The waiver of a defendant’s right to testify will not be presumed
from asilent record. 1d. “In the absence of evidence to show that [a] defendant personally waived
[the] right to testify, wemust presumethat hedid not.” Statev. Simmons, No. M2000-01199-CCA-
R3-CD, 2001 Tenn. Crim. App. LEX1S359 at * 6 (Tenn. Crim. App., a Nashville May 11, 2001).

In the instant case, the defendant’ strial counsel corroborated that the defendant repeatedly
told her, both before and during the trial, that he wanted to testify. She consistently responded to
the defendant’ s requests by advising him against testifying. However, she also testified that it was
ultimately the defendant’ s decision whether to testify. Trial counsel informed the defendant of the
basis for her advice not to testify. In her opinion, the defendant’s testimony would likely be
impeached with his prior convictions; his testimony would possibly open the door to questioning
about other bad acts; and she observed that the defendant’ s version of the events was not consi stent
with that of other witnesses. Trial counsel testified that she “knew he should never testify” but
maintained that the final decision not to testify was made by the defendant. After being repeatedly
advised that it was not in his best interest to testify, the defendant said “okay” and followed his
attorney’ s advice.

The defendant denies ever agreeing with trid counsel not to testify. According to the
defendant, hereiterated hisrequest to testify even after histrial counsel advised him againstit. The
defendant testified that he believed that it was his decision whether to testify but that trial counsel
refused to call him asawitness. In the defendant’ s words, “ She wouldn’t put me up there.”

We conclude that the record does not preponderate against the trial court’ s finding that the
defendant personally waived his right to testify. Although trial counsd strenuously advised the
defendant not to testify on numerous occasions, the ultimate decision not to testify was the
defendant’s. The defendant admitted that heknew that he had aright to testify and that he knew that
the decision whether or not to testify was his to make. Furthermore, the record reveals that the
defendant was not afraid to insist upon acourse of action different from that advised by his counsd.
He made the final decision not to request a change of venue against the strong advice of his trial
counsel. He also made the final decision to pursue an ineffective assistance of counsel claim on
direct appeal against the strong advice of both thetrial court and his appellate counsel. Based upon
suchinformation, thetrial court waswithin itsdiscretion to accredit trial counsel’ stestimony onthe
issue and conclude that the defendant made the decision to waive his right to testify. Thisissueis
without merit.

V. Admission of Testimony Concer ning Uncharged Crimes

The defendant next alleges that the trid court erroneously admitted testimony by a state's
witness, Bonnie Moody, about a prior criminal charge against the defendant, which had been



dismissed. The criminal charge to which the defendant refers stemmed from an allegation that the
defendant had inappropriate sexual relationswith aminor, Jamie Moody. Thestate did not question
Bonnie Moody, Jamie Moody’ s aunt, about the prior criminal charge during direct examination.
Defense counsel, however, questioned her aout the charge on cross-examination in order to show
that Ms. Moody had a bias against the defendant. Defense counsel did not go into the specifics of
the charge but questioned Bonnie Moody about whether she had “hard feelings’ for the defendant
becauseof the prior criminal charge. Inresponse, the prosecution attempted to get into the specifics
of the charge during re-direct examination of Ms. Moody. We note, however, that thetrial court did
not allow the state to question Ms. Moody about the details of the charge but instead immediatdy
interrupted the prosecutor, admonished him for asking the question, and instructed the jury not to
consider the testimony about such charge in their determination of the defendant’s guilt.

In Tennessee, evidencethat acriminal defendant has committed some other crime or bad act
independent of that for which heis charged isgenerally inadmissible. Tenn. R. Evid. 404(b); State
v.Howell, 868 S.W.2d 238, 254 (Tenn. 1993). However, if evidencethat adefendant hascommitted
an act separate and apart fromthe one for which the defendant isontrial isreevant tosomematerial
matter at issue in the case on trid and if its probative value is not outwei ghed by the danger of its
prejudicial effect, theevidence may beadmitted. Tenn. R. Evid. 404(b); Howell, 868 S.W.2d at 254.
Furthermore, becauseof therisk of unfar prejudiceto thedefendant, Rule404(b) establishes special
procedures which must be followed before evidence of prior bad acts may be admitted. See Tenn.
R. Evid. 404(b), Advisory Committee Comments. When atrial court substantially complies with
the procedural requirements of therule, its determination will not be overturned absent an abuse of
discretion. State v. DuBose, 953 S.W.2d 649, 652 (Tenn. 1997).

Intheinstant case, thetrial court did not admit evidence of the prior criminal charge over the
defendant’s objection. Therefore, the predicate procedural requirements for admission of such
evidencewerenot applicable. Indeed, it wasthe defendant who first introduced evidence of thefact
that such a prior charge existed in order to show the bias of Bonnie Moody. When the sate
attempted to question Ms. Moody about the specifics of the charge on re-direct, the defendant
objected, and thetrial court sustained the objection. Further attempts by the prosecutionto elicit the
same information wereinterrupted by the trial court even before the defendant had the opportunity
to object. In addition, thetrial court gave acurative instruction to the jury instructing them to only
consider the prior criminal charge in determining whether Ms. Moody had a bias against the
defendant. The only testimony that Bonnie Moody gave about the prior criminal charge after the
trial court’s curative instruction to the jury was that her previous testimony about the charge was
truthful and that she took the charge “very serioudly.”

We conclude that the trial court did not err with respect to the admission of testimony
regarding the defendant’ s prior criminal charge. The defendant made atactical decision to question
Bonnie Moody about the existence of the charge in order to show her bias. He may not now
challenge the admission of that evidence on appeal. Furthermore, the trial court did not admit
testimony about the specific facts of the charge. In contrast, thetrial court sustained two objections
to the state’ s attempt to elicit such testimony and gave a curative instruction to the jury. Thisissue
is without merit.

V. Thirteenth Juror Role

In the defendant’ s motion for anew trial, the defendant asked the trial court to evaluate the



sufficiency of the evidence and the weight of the evidence from the thirteenth juror standpoint. The
defendant contends that the trial court failed to perform its mandatory function as thirteenth juror.
According to the defendant, the trial court should have re-weighed the evidence and set aside the
jury’sverdict. Thedefendant claimsthat thetrial court gave undue deferencetothejury’ sresolution
of factual conflicts and determinations of witness credibility.

Rule 33(f) of the Tennessee Rules of Criminal Procedure imposes upon atria court judge
the mandatory duty to serve as the thirteenth juror in every criminal case. Tenn. R. Crim. P. 33(f);
Statev. Carter, 896 S.W.2d 119, 122 (Tenn. 1995). Approval by thetrid judge of thejury’ sverdict
asthe thirteenth juror is anecessary prerequisite to theimposition of avalid judgment. Id. A tria
court’s role as a thirteenth juror, however, is distinguishable from its role in evauating the
sufficiency of the evidence. In performing the duties of a thirteenth juror, the trid court is
concerned about whether the verdict is supported by the weight of the evidence presented at trid.
State v. Moats, 906 SW.2d 431, 433-35 (Tenn. 1995). The tria court should independently re-
weigh the evidence and assess the credibility of the witnesses.

This Court may presume that the trid court has performed its function as thirteenth juror
when the trial judge overrules amotion for new trial. Carter, 896 SW.2d at 122. However, if the
record reflects that the trial court was dissatisfied with or disagreed with the jury' s verdict or the
weight of the evidence, made statements indicating that the trial court misunderstood its
responsibility or authority to act asthirteenth juror, or absolved itself of the responsibility of acting
as thirteenth juror, this presumption does not apply, and this Court must grant anew trial. Moats,
906 S.W.2d at 434-36.

In the instant case, the trial court, at the hearing on the motion for new trial, made the
following comments:

It was a circumstantial case and it was a case that had to be put
together with every strand of circumstance and it went to the jury on
aquestion of whether or not the State had proven beyond areasonable
doubt and the jury so found. And this court is of the opinion that
thereis sufficient evidence to support that verdict and their evidence
was believable. This court has no reason to set aside from the
thirteenth juror standpoint either or sufficiency or credibility of the
witnesses.

Some of the witness were suspect. Hollerman was in prison
and made some statements that were attributed to the defendant and
aso was cross examined about wha might hgppen to him.
Greenwood was in custody and testified that he pled guilty and he
was tedtifying to [make a dea] and was testifying to the truth.
Whether it was [the truth] or not was a question for the jury to
determine.

(Emphasis added.)

Becausethetrial court isobligated to make its own determination concerning the credibility
of the witnesses, the defendant argues that the trial court’s statement that “it was for the jury to
determine” the truthfulness of the suspect witness is illustrative of its failure to fulfill the role of
thirteenth juror. Wedisagree. ThisCourt’ sinterpretation of thetrial court’ sfindingsisthat thetrial
court was addressing both the defendant’ sinsufficient evidence dlaim and histhirteenth juror claim.
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Some of the statements were reevant to the sufficiency analysis and some were relevant to the
thirteenth juror analysis. However, it isclear from thetria court’s statement that “this court has no
reason to set aside from the thirteenth juror standpoint either or [the] sufficiency [of theevidence]”
that thetrial court recognizedthat therewasadifference. Additionally, thefinding that the evidence
“wasbelievable” demonstratesthat thetrial court independently weighed the evidenceasathirteenth
juror. Thus, we conclude that the trial court properly fulfilled its role asthe thirteenth juror. This
issue is without merit.

CONCLUSION

We conclude that the defendant hasfailed to prove that he received ineffective assistance of
counsel nor does the record preponderate against the trial court’s finding that the defendant
personally waived hisright to testify. Furthermore, our review of the record does not support the
defendant’ sallegationsthat the trial court erroneously admitted evidence of an uncharged crime or
failed to perform its function as thirteenth juror. Finally, the evidence is sufficient to identify the
defendant as the perpetrator of the charged offense of aggravated robbery. Consequently, the
judgment of thetrial court is affirmed.

JOHN EVERETT WILLIAMS, JUDGE
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