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TheWilliamson County Grand Jury returned separate, one-count presentmentsagai ns thedefendant,
Tracy T. Bostic, charging him with felony sale or delivery of acontrolled substance, in violation of
Tennessee Code Annotated section 39-17-417, and with felony sale or delivery of a counterfeit
controlled substance, inviolation of Code section 39-17-423. Thedefendant wastried and convicted
on the controlled substance charge, and the trial court imposed an incarcerative sentence of nine
yearsasa Range I, multiple offender and assessed a$25,000 fine. The defendant elected to forego
atria on the counterfeit controlled substance charge, and he entered a “blind” guilty pleato that
offense, for which he received athree-year incarcerative sentence as a Range I, multiple offender,
which was ordered to be served consecutively to the nine-year sentence. On gppeal, the defendant
contests the sufficiency of the evidence upon which his controlled substance conviction rests, and
he complains about the length and manner of service of his combined sentences and about the
$25,000 fine. Based upon our review of the video record in this case and our consideration of the
briefs of the parties and applicable law, we affirm the defendant’ s convictions and the incarcerative
portion of his sentences, but we modify the $25,000 fine imposed to $15,000.
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OPINION

In 1998, the Williamson County Housing Authority solicited the hep of the 21*
Judicial District Task Force to deal with drug-reated problems in a certain neighborhood in the
Franklin areaof thecounty. Joey Kimble, the Task Force Director, recruited aconfidential informant
from outside the area to make controlled drug purchases that would lead to subsequent arrests and
prosecutions. The defendant, Tracy T. Bostic, was arrested and convicted of selling cocaine as part
of this Task Force operation.

The confidential informant, Rhonda Bass, testified at the defendant’ strial asdid the
Task Force agentswho supervised her activities and the special agent with the Tennessee Bureau of
I nvestigation who tested the cocaine sold to Ms. Bass. Inthelight most favorableto the state’ s case,
the evidence at trial established that Ms. Bass had operated as a confidential informant for nearly
fifteen years. Shetestified that her cousin was a Drug Task Force Director in Jasper, Tennessee.
Beginning when Ms. Bass was 18 years old, her cousin taught her street language, how to make
undercover drug buys, and how to dress and act asawitnessin court. Ms. Bass explained that she
wanted to work in law enforcement and had hoped to “work her way” into becoming an officer by
serving as a confidential informant.*

Ms. Bass testified that she had worked for approximately 25 different law
enforcement agenciesin at least three states. In Middle Tennessee alone, she had worked for ten
agencies. The arrangement between Ms. Bass and Task Force Director Kimble inthis case wasfor
her to move into the drug-plagued neighborhood, learn about the drug trafficking, and make
controlled buys. The Task Force and the Housing Authority arranged for Ms. Bass to live in
subsidized housing in the problem neighborhood. Ms. Bass and the Task Force agentstestified that
she was compensated for her services on a contingent fee bass. That is, for every purchase of a
misdemeanor amount of controlled substances, Ms. Bass received $50 in cash; for every purchase
of afelony amount of drugs, shewas paid $100. The money that Ms. Bass earned as a confidential
informant was not the sole source of her income. During the time that she assisted the Task Force,
she worked through atemporary employment agency for a pharmaceutical company.

Ms. Bassmoved intotheFranklinresidential areain early January 1999. On February
10, 1999, Task Force Director Kimble and Task Force Agent Tim Hawn met with Ms. Bass to set
up controlled buys. Ms. Bass stated that no particular individual was targeted. Rather, she was
instructed to make purchases from people out selling drugs that evening. The Task Force agents
searched Ms. Bassand her vehicle, and they outfitted her with awirelessradio transmitter. They also
provided her with $50 in marked money for drug purchases.

Becausethe Task Force agentswere well knowninthe community, they were unable
to follow Ms. Bass at close range. They parked several blocks away while Ms. Bass droveinto a

! On cross examination, Ms. Bass testified that she had “retired” from working as a confidential

informant for law enforcement.
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residential areaon Acton Street off of Natchez Street. Theagentscould not seewhat washappening,
but they monitored and tape recorded the events via the transmitter worn by Ms. Bass. The agents
testified that it was dark and cloudy with adrizzling rain at this time.

Ms. Bass testified that after driving into the area, she spotted the defendant out
walking. Thedefendant, who wasknown to Ms. Bass, waved hishandsto flag her down. Ms. Bass
spoke to the defendant through her open car window. She asked the whereabouts of “Bug” and
“Rooster.” The defendant replied that “Bug” was not around and that “Rooster” wasinjail. The
defendant told Ms. Bass that he could get drugs. Ms. Bass told the defendant that she was not
interested in buying from him. The defendant offered to “beep hisboy,” but Ms. Bass complained
that it would take too long. Ms. Bass then commented “doesn’t anyone around here have any,” at
which point the defendant said that “Mac” did. The defendant said that hewould check on matters,
and he entered a nearby house. When the defendant returned, he had cocaine with him. Ms. Bass
rejected the cocaine and told the defendant that it was not worth $50. The defendant persisted, and
Ms. Bassfinally told him to get the person who owned the drugs. The defendant took the cocaine
back into the house, and Ms. Bass had no further dealings with him. Shortly thereafter, amale
individud, unknown to Ms. Bass, came out of the house with the cocaine. They “haggled” over the
priceuntil “Mac” agreed to sell the cocaine for $35. Ms. Bass concluded the sde, drove away, and
met the Task Force agents at a prearranged location. Sheturned over the cocaine and theremaining
money, and she and her car were again searched.

A taperecording of the monitored drug salewasintroduced at trial and played for the
jury. Asthetrial judge correctly observed at one point, the quality of the tapeis poor.

After the sale and upon further investigation, “Mac” was identified as Charles
Johnson. Thesubstancethat Mr. Johnson sold to Ms. Basswastested and determinedto be .2 grams
of crack cocaine. Oncethe Task Force completed itsundercover drug operationinthe Franklin area,
the defendant and Mr. Johnson were arrested and charged as co-defendantswith the February 10sale
of the cocaineto the informant. Becausethe weight of the cocaineinvolved waslessthan .5 grams,
the defendant and Johnson were charged with thefelony Class C variety of unlawful sale or delivery
of acontrolled substance. See Tenn. Code Ann. 8§ 39-17-417(c)(2) (Supp. 2001).

The defendant did not testify & trial. He defended on the basis that the state could
not show that he was criminally responsible for the cocaine sale that the co-defendant made to the
confidential informant. The jury did not agree, and it found the defendant guilty of the sale or
delivery of cocaine. Thejury further assessed afine of $25,000, which thetrial court |ater approved.
After the trial concluded, the defendant was still facing a separate charge of Class E felony sale or
delivery of a counterfeit controlled substance, in violation of Code section 39-17-423. See Tenn.
Code Ann. 8 39-17-423(a) (1997). That charge emanated from a January 31, 1999, sdeto a Task
Forceinformant. On September 18, 2000, the defendant pleaded guilty to that charge without the
benefit of a sentencing agreement with the stete.



|. Sufficiency of the Evidence

The defendant maintainsthat the state’' s evidence was insufficient asamatter of law
to provetha heknowingly sold or delivered cocaineto the confidentid informant or wascriminally
responsible for the sale. The defendant does not elaborate, but we discern his position to be that
summoning “Mac” to negotiate the cocaine sale, after Ms. Bass had indicated her unwillingness to
deal with the defendant, isinadequate to sustain his conviction. We must disagree.

When an accused challenges the sufficiency of the evidence, an appellate court
surveystheevidentiary landscape, including thedirect and circumstantial contours, fromthevantage
point most agreeableto the prosecution. Thereviewing court then decideswhether the evidenceand
the inferencesthat flow therefrom permit any rationa fact finder to conclude beyond a reasonable
doubt that the defendant is guilty of the charged crime. See Jacksonv. Virginia, 443 U.S. 307, 324,
99 S. Ct. 2781, 2791-92 (1979); Tenn. R. App. 13; Satev. Williams, 657 S.W.2d 405 (Tenn. 1983);
Satev. Thomas, 775 SW.2d 838, 842 (Tenn. Crim. App. 1988).

It isnot our role on appeal to replay or reweigh theevidence. See Statev. Matthews,
805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Witness credibility, the weight and value of the
evidence, and factual disputesareall entrusted to thefact finder. Statev. Cabbage, 571 S.W.2d 832,
835 (Tenn. 1978); Farmer v. State, 574 SW.2d 49, 51 (Tenn. Crim. App. 1978). We are required
to extend to the State of Tennessee the strongest legitimate view of the evidence contained in the
record as well as all reasonable and legitimate inferences that may be drawn from the evidence.
Cabbage, 571 S.\W.2d at 835.

To establish the defendant’ s guilt of the Class C drug offense, the state was required
to prove tha he knowingly delivered or sold lessthan .5 grams of cocaine. Tenn. Code Ann. 8§ 39-
17-417(a)(2), (8)(3), (c)(2) (Supp. 2001). Our statutesassign criminal responsibility if an “ offense
is committed by the person’s own conduct, by the conduct of another for which the person is
criminally responsible, or by both.” Id. § 39-11-401 (1997). One of the ways that a person is
criminally responsible for an offense committed by the conduct of another iswhen, “[a]cting with
intent to promote or assist the commission of the offense, or to benefit in the proceeds or results of
the offense, the person solicits, directs, aids, or attempts to aid another person to commit the
offense.” 1d. 8 39-11-402(2).

The defendant in this case was not the individud who exchanged cocaine for cash
with the confidential informant. Nonetheless, he was hardly an innocent bystander. See generally
Satev. Bigsby, 40 SW.3d 87, 90 (Tenn. Crim. App. 2000) (“mere presence of apersoninan area
where drugs are discovered isnot, alone, sufficient”); State v. Cooper, 736 SW.2d 125, 129 (Tenn.
Crim. App. 1987) (“mere association with a person who does in fact control the drugs . . . is
insufficient to support afinding that the person possessed the drugs’). The defendant hailed the
confidential informant as she was driving through the neighborhood. He offered to sell her cocaine
and to “beep his boy” to get the drugs. When the confidential informant declined to deal with the
defendant, the defendant went to find “Mac” so a sale could be conducted. The evidence is
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overwhelming that the defendant intended “to promote or assist” the sale of cocaine to the
confidential informant, and when hisdirect saleseffortsproved futile, hethen “solicit[ed], direct[ed],
aid[ed], or attempt[ed] to aid” the co-defendant with the illegal sale.

The evidence is sufficient to support the conviction.
II. Sentencing
The defendant’ s remaining issues relae to sentencing.

When the length, range, or manner of service of a sentence is disputed, this court
undertakes a de novo examination of the record with a presumption that the determinations reached
by thetrial court arecorrect. Tenn. Code Ann. § 40-35-401(d) (1997). The presumption, however,
Is predicated “upon the affirmative showing in the record that the trial court considered the
sentencing principlesand all relevant factsand circumstances.” Statev. Ashby, 823 S.W.2d 166, 169
(Tenn. 1991). “The burden of showing that the sentence is improper is upon the appellant.” Id.
Should the record fail to reflect the required consideration by thetrial court, review of the sentence
is purely de novo. 1d. On the other hand, should the record show that the trial court properly took
into account all pertinent factors and that itsfindings of fact are adequately supported by the record,
this court must affirm the sentence, “even if we would have preferred a different result.” Statev.
Fletcher, 805 S\W.2d 785, 789 (Tenn. Crim. App. 1991).

In arriving at a sentence, the trial court, at the conclusion of the sentencing hearing,
determines the range of sentence and then decides the specific sentence and the propriety of
sentencing alternativesby considering (1) theevidence, if any, received at thetrial and the sentencing
hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to sentencing
alternatives, (4) the nature and characteristics of the criminal conduct involved, (5) evidence and
information offered on enhancement and mitigating factors, (6) any statementsthe defendant wishes
to make in the defendant’s behalf about sentencing, and (7) the potential for rehabilitation or
treatment. Tenn. Code Ann. 88 40-35-210(b) (Supp. 2001), 40-35-103(5) (1997); Satev. Holland,
860 S.W.2d 53, 60 (Tenn. Crim. App. 1993).

Therecordinthiscasereflectsthat thetria court engagedinathorough review of the
relevant principles and considerations in establishing the terms of the incarcerative sentences.
Accordingly, its sentencing determinations are entitled to the presumption of correctness.

Regarding the defendant’ s convictions for sale of a controlled substance and sale of
acounterfeit controlled substance, thetria court found him to beaRangell, multipleoffender. The
defendant does not challenge that finding on appeal, and we agree with thetrial court’ s assessment.
The trial court then considered and applied three enhancement factors to each conviction:
enhancement factor (1) that the defendant hasahistory of prior criminal offensesin addition to those
necessary to establish the appropriate range, Tenn. Code Ann. § 40-35-114(1) (Supp. 2001);
enhancement factor (8) that the defendant has a previous history of unwillingness to comply with
the conditions of asentenceinvolving releasein the community, id. 40-35-114(8); and enhancement
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factor (13) that the defendant had committed the present offense while on release status, id. 40-35-
114(13). Theinformation in the presentence report, which the defendant does not dispute, shows
that he hasfive prior drug-related convictions, four of which arefelony convictions. Also, whileon
probation for a prior conviction, the defendant tested positive for cocaine and marijuana use, never
supplied proof of employment, and failed to report for several months. Finally, as reflected in the
presentence report, the defendant was serving a probationary sentence for an earlier sale of a
counterfeit controlled substance at the time he committed the instant offense. On appeal, the
defendant advances no reasons why these enhancement factors are inapplicable. Rather, he
generically complainsthat his sentences are excessive. Wefind no basisto disturb thetrial court’s
findings and determinations relative to the length of the defendant’ s sentences.

The defendant also complains, inthe same general way, that histhree-year sentence
for sale of acounterfeit controlled substance should not run consecutively to his nine-year sentence
for sale of cocaine. Before consecutive sentencing can be ordered, the tria court mugt first
determine that one or more of the statutorily enumerated criteria of Code section 40-35-115 exist.
Notwithstanding proof of these criteria, a sentencing court retains the discretion of imposing
consecutive sentences. On appeal, the decision that flowsfromthetrial court'sdiscretionisassigned
great weight, provided the court correctly applied the principles of consecutive sentencing.
Moreover, in determining whether thetrial court providently exercised itsdiscretion, the fairness of
the resulting sentence under all the circumstances must be ensured. See Ashby, 823 SW.2d at 169.

There are seven statutory criteria in Code section 40-35-115 for imposition of
consecutive sentencing. They are:

(1) The defendant is a professonal criminal who has knowingly
devoted such defendant’s life to criminal acts as a major source of
livelihood;

(2) Thedefendant isan offender whose record of criminal activity is
extensive;

(3) The defendant is a dangerous mentally abnorma person so
declared by a competent psychiatrist . . .;

(4) The defendant isadangerous offender whose behavior indicates
littleor no regard for human life, and no hesitation about committing
acrimein which the risk to human lifeis high;

(5 Thedefendant is convicted of two (2) or more statutory offenses
involving sexual abuse of aminor . . .;

(6) The defendant is sentenced for an offense committed while on
probation; or



(7) The defendant is sentenced for criminal contempt.
Tenn. Code Ann. § 40-35-115(b)(1)-(7) (1997).

Here, thetria court found that the defendant qualified for consecutive sentencing on
grounds(2) and (6). The presentence report cogently shows that the defendant is an offender whose
record of criminal activity is extensive. The report also documents the defendant’ s probationary
status at the time he committed the two drug offenses involved in this case. Thetrial court acted
well within its authority in ordering consecutive sentencing in this case.

The last sentencing complaint is that the $25,000 fine is excessive in light of the
defendant’ sindigency. At the sentencing hearing, no evidence was introduced relative to the fine,
and no financia information isincluded in the presentence report. Although the trial court issued
extensivefindingsin connection with thelength and manner of service of the defendant’ s sentences,
the only given reason for approving the jury’ srecommended fine was, “| find that that’ s the will of
the people of Williamson County, and | will not come behind that.”

In Satev. Bryant, 805 S.W.2d 762, 766-67 (Tenn. 1991), the supreme court held that
the state constitution does not prohibit appellate review of fines. See Tenn. Congt. art. VI, § 14.
Fines are generally assessed by the jury unless the defendant waives this constitutional protection.
Tenn. Code Ann. § 40-35-301 (1997); Sate v. Mahoney, 874 SW.2d 627, 630 (Tenn. Crim. App.
1993).

“Although thejuryisto ‘fix’ theamount of thefineand report it with aguilty verdict,
itisthetrial court tha is obligated to impose afine, if any -- not to exceed that fixed by the jury --
aspart of the sentence.” Statev. Blevins, 968 S.W.2d 888, 895 (Tenn. Crim. App. 1997). Thetria
court’ simposition of afineisto be guided by the factors of the 1989 Sentencing Act, including “the
defendant’s ability to pay that fine, and other factors of judgment involved in setting the total
sentence.” Statev. Lewis, 978 SW.2d 558, 567 (Tenn. Crim. A pp. 1997) (quoting Statev. Marshall,
870 S.\W.2d 532, 542 (Tenn. Crim. App. 1993)). A trial court, in other words, may not abdicate its
judicial responsibility for imposing a fine by parroting whatever fine is fixed by the jury. See
Blevins, 968 S.W.2d at 895.

A defendant’ sability to pay isusually afactor in the establishment of fines, albeit not
automatically “the” controlling factor. Tenn. Code Ann. § 40-35-207(a)(7) (1997); see Marshall,
870 SW.2d at 542 (adefendant’s ability to pay “isnot necessarily a controlling [factor]”). “Tria
and appellate courts must also consider other factors, including prior history, potential for
rehabilitation, financial means, and mitigating and enhancing factors that are relevant to an
appropriate, overall sentence.” Satev. Alvin Ray Taylor, No. M1999- 02566-SC-R11-CD. dlip op.
at 5-6 (Tenn., Nashville, Mar. 19, 2002). The gravity of the underlying offense may also support a
punitive fine. See Sate v. Alvarado, 961 S.\W.2d 136, 153 (Tenn. Crim. App. 1996).



When, as occurred in this case, the trial court fails to set forth any findings of fact
concerning the defendant’ s ability to pay afine, our review is de novo without a presumption of
correctness. See Satev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); Lewis, 978 SW.2d at 567 (no
findings by trial court regarding fine imposed for misdemeanor, simple possession of marijuana
conviction); Alvarado, 961 S.W.2d at 153 (no findings by tria court regarding fine imposed for
felony convictions).

The state maintains that the finein this case is appropriate based on the defendant’ s
prior crimind history, hispreviousfailuresat rehabilitation, and hisongoing criminal conduct while
on release status. The state also claims that the record supports a reasonable inference that the
defendant probably has unreported financial resources based on his professional drug dealing. We
are skeptical that the defendant’ sdrug activities have generated a sizabl e income, and moreover, the
statedid not dispute the defendant’ sindigency status at thetrial level. Even if we assume, however,
that the defendant lacks sufficient resources to pay the $25,000 fine, our de novo review persuades
usthat asizablefinestill isin order.

The defendant, who was twenty-two years old a the time of sentencing, has
demonstrated no willingnessto pursuealiveihood through honest work efforts. He hasno apparent
health-related problems that would interfere with full-time employment. The defendant has a
lengthy juvenile record, and past efforts at rehabilitation have been unsuccessful. Furthermore, he
continued to engage in crimina activities while on release status and, otherwise, flaunted his
disrespect for the terms of his release status. These considerations justify afine that is punitive.

As for how punitive the fine should be, we note that the trial court ordered a
substantial period of incarceration, twelve years as a Range Il offender. For that reason, in
combination with the defendant’ s indigency status, we believe that aless punitive fine of $15,000
serves the objectives and principles of our sentencing scheme. Accordingly, we modify and reduce
the finein this case to $15,000.

Having now considered the issues raised on appeal and in accordance with the
foregoing, we modify the defendant’s fine to $15,000, but in dl other respects we affirm the
convictions and sentences.

JAMES CURWOOD WITT, JR., JUDGE



