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OPINION

FACTS

On August 8, 2000, at approximately 8:10 p.m., the victim, Chris L. Dickey, was asleep in
hisliving room in the Bethel Springs community. He normally worked a 2:30 to 11:00 p.m. shift
but had stayed home that day because of illness. He was awakened by aknock at hisfront door and
left the living room to get his pants. When he came back into the room, the knocking had stopped,
but he heard a “scratching” sound at his back door and, then, a squeak as the door opened. He
obtained a pistol from his bedroom and returned to find the defendant standing in his living room
holding a wristwatch and a case containing binoculars, all of which belonged to the victim. The



defendant asked the victim not to shoot, saying that he had not pried open the door, as the victim
accused, but that it was unlocked. He told the victim that he had entered the house because he
needed gasoline for hiscar. The victim made the defendant wait until alaw enforcement officer
arrived, and then he looked at his back door. He observed that the lip of the door had been pried up
to gain access to the lock. The latch had been pushed and the door opened.

The victim said that his watch and binoculars case had been in a bowl in the kitchen and
dropped by the defendant onto the living room floor when the victim told him to “freeze.” The
victim identified two gray socks admitted into evidence, saying that the socks “look][] sort of like
what he had on his hands’ the night of the incident.

Deputy Joe Lambert, of the McNairy County Sheriff’ sDepartment, responded tothe 911 call
tothevictim’sresidence. He discovered that the victim’ s back door had been pried open and found
scratch marks, consistent with those made by a screwdriver, on the door. The defendant, who was
bleeding from ahead laceration, wasinsidethe house. After arresting the defendant and transporting
him to the hospital for treatment of hisinjury, Lambert discovered a screwdriver and two gray socks
in the backseat of his patrol car, where the defendant had been sitting.

Deputy Allen Strickland, also of the McNairy County Sheriff’s Department, testified that he
responded tothe 911 call, aswell, and was directed by awitnessto avehicle parkedon a*“fied road”
about 200 yardsfrom thevictim’sresidence. Thevehicle, which hehad towed, wasregistered tothe
defendant’s “wife or girlfriend.” At the conclusion of Deputy Strickland’ s testimony, the State
rested its case.

The defendant, who was the only witness testifying for the defense, said that, at the time of
trial, he was incarcerated in the Tennessee Department of Correction as the result of a 1991 drug
conviction, for which he had been paroled, and then the parole revoked as the result of the instant
offense. Hetestified that he had also been convicted of bribery of a public servant.

The defendant said that on August 8, 2000, he had driven hiswife to her sister’s house and
was “going down to the water shed to seeif anybody was down there that | knew that was fishing
downthere.” Hesaidthat the*hot light and the gaslight started flashing,” and heturned onto afield
road to turn around. His car went dead, and hewas unableto restart it. Hefirst tried to work on the
battery, and picked up the socks, apparently, to wipe his hands. After he was unable to restart the
car, he put the socks and a screwdriver in his back pocket and clipped his pocketknife to his right
front pocket and began walking toward a house he had seen. He knocked first at the front door and,
then, went to the back door, where he said that he committed the act of trespassing. The defendant
saidthat he picked up the binoculars’ case because hethought it was acell phone, and that he picked
up the watch to see what time it was. He said that the victim struck him with the butt of agun and
threatened to kill him. The defendant said the victim accused him of trying to steal histruck. He
admitted that he pried open the door but said it was only after he had knocked more than once at the
door.



ANALYSIS
|. Sufficiency of the Evidence

The defendant argues that the evidence was insufficient to establish that he entered the
victim’'s home with the intent to commit a felony, theft, or assault. He contends that he had a
plausible explanation for the screwdriver and socks that were discovered in his possession, and for
picking up the victim’ s binoculars and wristwatch. He further contends there was no proof that he
had any intent to assault the victim. The defendant asserts that the jury appears to have concluded
that he intended to commit atheft rather than aggravated burglary.

The State argues that there was overwhelming proof that the defendant broke into the
victim's residence and exercised control of the victim’s property without his consent. The State
assertsthat thereisdirect evidencethat the defendant entered thevictim’ sresidence without consent;
that he carried a knife in his pocket; and that he began to remove items as soon as he entered the
residence.

In considering thisissue, we apply the familiar rule that where sufficiency of the convicting
evidence is challenged, the relevant quegtion of the reviewing court is “whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond areasonable doubt.” Jacksonv. Virginia 443 U.S. 307,
319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see also State v. Evans, 838 S.W.2d 185,
190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R.
App. P. 13(e) (“Findings of guilt in criminal actions whether by the trid court or jury shall be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a
reasonable doubt.”). All questions involving the credibility of witnesses, the weight and value to
be given the evidence, and all factual issues are resolved by the trier of fact. See State v. Pappas,
754 SW.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by thejury, approved by thetrial
judge, accredits the testimony of thewitnessesfor the State and resolves all conflictsinfavor of the
theory of the State.” Statev. Grace, 493 S.W.2d 474, 476 (Tenn. 1973). Our supreme court stated
the rationae for thisrule:

Thiswell-settled rule rests on a sound foundation. Thetrial
judge and the jury seethe witnessesfaceto face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and
jury aretheprimary instrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. Inthetrial
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 SW.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,

370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
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defendant hasthe burden of demonstrating that theevidenceisinsufficient. See Statev. Tuggdle, 639
S.W.2d 913, 914 (Tenn. 1982).

Tennessee Code Annotated section 39-14-402, in pertinent part, defines the offense of
burglary:*

(&) A personcommitsburglary who, without the effective consent of
the property owner:

(1) Entersabuilding other than a habitation (or any
portion thereof) not open to the public, with intent to
commit afelony, theft or assault;

(2) Remains conceded, with the intent to commit a
felony, theft or assault, in abuilding; [or]

(3) Enters a building and commits or atempts to
commit afelony, theft or assault].]

Utilizing the definitions of “theft,” Tenn. Code Ann. § 39-14-103, and “deprive,” Tenn.
Code Ann. 8§ 39-11-106(a)(8)(A), the defendant argues that “[t]here was no evidence that [hig]
picking up of the binoculars and watch withheld that property from [the victim] * permanently or for
such aperiod of timeasto substantially diminish thevalue or enjoyment of theproperty.’” That may
betrue, but the argument overlooksthefact that burglary can occur astheresult of anunlawful entry
into adwelling with the“intent to commit a. . . theft,” Tenn. Code Ann. § 39-14-402(a)(1), which
iswhat the indictment alleged.

Considering the evidencein thelight most favorableto the State, we conclude that therewas
sufficient proof for the jury to convict the defendant of aggravated burglary. The evidence showed
that the victim’ slocked back door was opened by the defendant and that he picked up items of value
ashewalked through theresidence. Fromthis, thejury could reasonably concludethat the defendant
entered the victin' sdwelling, with the intent to commit theft and without the consent of the victim.

Thisissue is without merit.
[I. InstructionastoCriminal TrespassasalL esser-Included Offenseof Aggravated Burglary
The defendant contendsthat criminal trespassis not alesser-included offense of aggravated

burglary. He arguesthat he committed criminal trespass and that the evidence supportsaconviction
for that offenserather than a conviction for aggravated burglary. He clams, however, that sincethe

1Burgl ary of a habitation, of which the defendant was convicted, is proscribed by Tennessee Code Annotated
section 39-14-403(a).
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indictment did not charge him with criminal trespass and criminal trespassis not alesser-included
offense of aggravated burglary, his conviction should be reversed.

A person commits criminal trespass “who, knowing the person does not have the owner’s
effective consent to do so, enters or remains on property, or a portion thereof.” Tenn. Code Ann. §
39-14-405(a). The defendant asserts that criminal trespass does not meet the State v. Burns, 6
S.W.3d 453 (Tenn. 1999), definition for a lesser-included offense because all of the elements of
criminal trespass are not included in the elements of aggravated burglary.

The State concedes that criminal trespass does not meet part (a) of the Burns test but cites
Statev. George Redd, No. W2000-01620-CCA-R3-CD, 2001 Tenn. Crim. App. LEXIS631 (Tenn.
Crim. App., Jackson, Aug. 9, 2001), perm. to appeal denied (Tenn. Mar. 4, 2002), where this court
held that criminal tregpassis alesser-included offense of aggravated burglary under part (b) of the
test. The State further argues that any error in charging the jury on the lesser offense of criminal
trespass was harmless since the defendant was convicted of the greater offense.

The claim that the offense was criminal trespass, rather than burglary, was injected into the
case by the defendant, himself, apparently wanting any conviction to be for a misdemeanor rather
than afelony, with which he was charged. We agree with the holding in George Redd that, under
part (b) of the Burnstest, trespassis alesser-included offense of aggravated burglary and, thus, the
trial court did not err in so charging. Further, a party cannot create error at thetrial level and, then,
seek relief on appeal because of that error. See Tenn. R. App. P. 36(a).

CONCLUSION

Based upon the foregoing authorities and reasoning, the judgment of the trial court is
affirmed.

ALAN E. GLENN, JUDGE



