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OPINION
FACTS

On October 11, 1996, at approximately 6:45 a.m., John Piper, aretiree, was sitting in the
backyard of hishomelocated at 563 Croley Drivein Nashville. Atthetime of the offense, Mr. Piper
resided in the home with hiswife, Frances Piper, son, Donald Piper, and grandson, Roger Piper, al
of whom were home that morning. Suddenly, he felt aperson grab his neck from behind and place
agunto hishead. From hisviewpoint, heidentified three assailants, one woman and two men. He
testified that al three were African-American. They demanded money and he gave them a five
dollar bill in hispocket. They later took hiswallet which contained aonedollar bill. Thewallet was
later recovered tha same day, but the money was gone. He was then led into the house at gunpoint
and forced to lie face-down on thedining room floor. Ashe entered the house, he yelled tohiswife
that they were being robbed. Although they attempted to cover his face with atowel, he pulled it
off. Asonemale assailant held him at gunpoint, the other two assailants began to search the home.
They were demanding money and guns. Even though he could not see all of what transpired, Mr.
Piper believed that they confronted hiswife as she exited their bedroom located on the first floor.
Approximately fifteen minutes later, one of the male assailants and the femal e assailant reentered
theroom. Earlier, the other male assailant had exited the hometo retrievethecar. Then, Mr. Piper
heard a car horn blare, and the two remaining assailants ran out the front door. Herecalled that the
car they escaped in was an older model, large car.

After the assailants | eft, Mr. Piper entered his wife’' s bedroom and found her in the closet.
He described his wife's mental state as numb and stated that she appeared scared to death. He
testified that the assailantstook several of hiswife' sdiamond rings and approximately $80.00 from
her pocketbook, none of which wasrecovered. They also took an antique double-barreled shotgun
that was a gift from hisfather-in-law. After the suspects|eft, he ran next door to Jenny Brummitt’s
house and called the police. He was unableto call from hishome because the assailants had ripped
the phone cords from the wall during the robbery. Approximately one month after the robbery,
Detective Whitehurst presented Mr. Piper with photographsof possiblesuspects. He wasunableto
identify any of the people as the robbers. However, he stated that although the two male assailants
had their faces covered, he was able to see their mouths, noses and eyes. He also recalled that one
wore atrench coat. He described the woman as short and small framed, but was unable to identify
her clothing. Mr. Piper testified that the man who came up grabbed him from behind was Mr.
Piper’s height or taler. Mr. Piper isfive feet ten and a half inches tall. When Defendant stood
beside Piper at trial, he testified that Defendant could have been one of the robbers based on his
height. Mr. Piper also commented “I know one thing, this thing cost me my wife.” Mrs. Piper dd
not testify at thetrial. At thetimeof trial, sheresided in anursing home diagnosed with Alzheimer’s
disease.

Donald Piper testified that on October 11, 1996, he was in his bedroom asleep when he was

awakened by astrange man pointing agun in hisface. The man demanded money and Donald gave
him $80.00. Hetestified that he was unable to see the man’ s face because he was wearing ahood.
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The man then ordered him into the closet. A few minutes later, awoman came into the room and
peered into the closet. Hedescribed both rabbers asyoung, African-Americans. Inhisopinion, the
man was approximately twenty years old. When presentedwith photographs of potential suspects,
he stated that the woman in the photograph “might have been” the woman he saw at the house, but
that he was unsure. He was unable to pick out the male assailant.

Roger Piper also testified that he wasrobbed at gunpoint while he was lying in his upstairs
bedroom. He also described the man as African-American and stated that hewas wearing alarge
overcoat with a hood that covered his face. The man demanded money and guns. Items stolen
during the robbery included his wallet that contained one ten dollar bill, a checkbook, beeper, and
a desk telephone. As he was leaving, the man threatened to shoot Roger if he came downstairs.
Although he did not attempt to go downstairs, he looked out a window and saw alady carrying a
shotgun run out their front door and jump into a car that was waiting in front of the house. He
described her as an African-American, very thin, withwide eyesand big lips. He described the car
as atwo-toned, four door large car with a dark blue bottom and light blue top. He watched asthe
woman threw the shotgun into the car’ strunk. He alsosaw athird person driving the car. He stated
that when presented with photographsamonth after therobbery, hepositively identified thewoman,
but not the males.

Jenny Brummit, who lived next door to the Pipers, testified that on the morning of October
11, 1996, she noticed strange activity at the Piper home. Sherecalled hearing the soundof acar horn
blowing, and her dog barking frantically. When she peered outside, she saw atwo-toned blue mid-
eightiesmodel large car, such asan Oldsmobile or Cadillac, parked infront of the Piper’ sdriveway.
She noticed aman exit the car and cover the car’ slicense plate with atowel. She described the man
as alarge African-American man, between five feet teninches and six fed tall. She watched as a
small-framed woman came running out of the house with a shotgun slung over her arm. She saw
athird personinthedriver’ sseat. Thinking that her neighborswere dead, she closed her front door.
Then, Mr. Piper came running over and asked her to call the police.

Officer George Espinoza, the first officer on the scene, testified that on October 11, 1996,
at approximately 6:50 a.m., heresponded to an armed robbery call at 563 Croley Drive. Withinthree
to four minutes, he arrived at the scene and spoke with the victims and took their statements and the
description of the suspect’s car. He also summoned the Identification Division of the police
department to search for hand prints or fingerprints. Officer William Merrill, an employee in the
Identification Investigation Division (I.D.), testified that he investigated the crime scene at 563
Croley Drive, and arrived at approximately 7:33 am. He explained that the 1.D. dvision is a
specialized unit that searches for any type of physical evidence at a crime scene, induding
fingerprints, body fluids, hairs, fibers, footprintsor tire prints. Hefurther explained that fingerprints
lifted from acrimescene are called latent prints, and that these type of printsare not visiblewith the
naked eye. Latent printsare usually detected by dusting a surfacewith a powder which revealsthe
print. Then, tapeisplaced over the print, and the print islifted upon the tape and transferred to alift
card for identification. Upon Officer Espinozd s request, he dusted certain areas for latent prints
including acabletv box, several door frames, hallway doors|eading into certain bedroomsand closet
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doorswithinthose bedrooms. Onelatent print waslifted from the hallway doorleading into Donald
Piper’s bedroom, and three were lifted from the closet door in Mrs. Piper’s bedroom. The latent
prints were then placed on lift cards, placed in alatent print envelope, and then submitted to the
Latent Print Examiner for identification purposes.

Danny Morristestified that he is employed by the Metro Nashville Police Departmernt as a
Civilian Identification Supervisor. Hisjob entails comparing latent impressions with known inked
prints, and testifying to the results. He hasreceived extensive trainingin latent print identification
and has been employed as a fingerprint expert for eleven years. After comparing the prints lifted
fromthe Piper crime sceneto thefingerprints of potential sugpects, hewasableto positively identify
one print lifted from the hallway door |eading into abedroom asthat belonging to Kent Braden. The
other latent prints were not matched to any other individual. Hetestified that no two personsin the
world have the same fingerprints.

Demetrius Martin testified that on the morning of October 11, 1996, she, Kent Braden, and
Barry Braden were“hangingout.” She stated tha all threewere friendsand co-workers. They were
riding around in Barry Braden's car looking for someone to rob when they spotted an elderly
gentleman sitting in hisbackyard. Barry Braden, who wasdriving thecar, parked thecar one house
away. She described the car as an eighties model four door blue Oldsmobile. All threethen exited
the car and approached the man from behind. She testified that Barry and Kent Braden were both
armed with guns, a9 millimeter and a.32. pistol, respectively. Kent Braden then grabbed the man
around the neck and demanded money. The man replied that he only had afive dollar bill, which
they took. They led the man into hishome, and forced him to lie down on the floor. Barry Braden
held agun to the man’ s head, while Kent Braden and Ms. Martin searched the home for money and
guns. They entered abedroom where they confronted awoman who appeared to be the man’ swife.
After taking her money, they forced her into a closet and took a shotgun found in that closet. They
then entered another bedroom, held another younger man at gunpoint, and took his money. They
then forced him into a closet. They proceeded upstairs where they encountered another man who
gave them money, a checkbook, a pager, and a telephone. During each encounter Kent Braden
brandished a gun, and held it to each person’s head. After approximaely fifteen minutes, they ran
out of the residence and drove away. They put some of the stolen property into the car’ s trunk and
split the money. To the best of her knowledge Kent kept the pager and Barry took the rest of the
stolen goods to his home. The robbery occurred at approximately 5:00 or 6:00 a.m.

Ms. Martin testified that on the night of October 16, 1996, the three friends also robbed a
young couple. Onthisnight they wereriding around in Barry Braden’ scar, the same car used in the
first robbery, looking for someone to rob. They noticed a young couple and began to follow their
car. When the couple pulled into an apartment complex, Ms. Martin and Kent Braden got out of the
car and approached the couple. Barry Braden, the driver, remained in the car. Kent Braden was
carrying a .32 pistol, and Ms. Martin was armed with a9 millimeter. She testified that both guns
were the same weapons used in the Piper robbery five daysearlier. Holding the couple at gunpoint,
Kent then demanded money and the coupl€ svduables. The man handed Kent hisca keys, awatch
and some money, and thewoman gave Ms. Martin her watch. Kent then instructed the coupleto run
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down the hill in the opposite direction. Kent threw the couple’'s car keysinto a bush, and the pair
returned to the car and split the money. Shetestified that Barry Braden was aware of the robbery.
Ms. Martin kept the watch stolen from the victim.

Threeweeks after the second robbery, Ms. Martin was stopped by policewhileriding around
with friends. It was later discovered that the car they werein was registered to Barry Braden. She
testified that this car was the same one used in both robberies. However, neither Barry nor Kent
Braden was with her on that night. Shetestified that several weeksearlier, Barry had bought a new
car and asked her to take over payments on the Oldsmobile. At the time of the arrest, she had been
driving the car for acouple of weeks, but had not made any payments. Ms. Martin was arrested after
police discovered two gunsin the car’ s back seat. Police also discovered a checkbook in the glove
compartment, which did not belong to anyone in the car. She testified that the two guns were the
same weapons used in both robberies. She was arrested and charged with possession of weapons
and contributing to the delinquency of aminor, after officers discovered that two passengersin the
car wereminors. Shelater pled guilty and was placed on probation. When questioned on the night
of the arrest, Ms. Martin told officers that she did not know anything about the Piper robbery. On
February 4, 1997, Ms. Martin was arrested for the two robberies which occurred on October 11 and
16, 1996. While in custody, she confessad to committing both robberies, and identified Kent and
Barry Braden as her accomplices in thoserobberies. She also admitted that she retained the watch
stolen from the young woman during the second robbery. With her consent, thewatchwasretrieved
from her apartment.

Ms. Martin further testified that in mid-October she began working at Defender’ s Services,
acleaning agency, where Kent and Barry Braden wereemployed. Normally, sheworked the second
shift, from 3:00-11:00 p.m., and both co-defendants worked the third shift, from 11:00-7:00 a.m.
She testified that per the company’ s policy, workers were required to sign in and out on a piece of
paper whenever they left their job posts. However, she statedthat on several occasions, shewasable
to leave before her shift ended, all the while marking down that she left at her normal time. She
testified that this was a common practice. She further stated that in October 1996, she saw Barry
Braden practically every night and that they would usually meet at approximately 2:00 or 3:00 a.m.,
approximately three or four timesaweek. She assumed that although he was scheduled to work, he
probably just signed out. However, on cross-examination, she admitted that employees had to pass
a security guard station when leaving Defender’s Services. She further admitted that in a written
statement given to Detective Whitehurst on February 4, 1997, she stated that she and Kent Braden
had robbed amale and femalein an apartment complex. She had not mentioned Barry Braden. She
further denied purchasing the Oldsmobilefrom Barry Braden, or paying him any money for thecar.

Ms. Martin testified that she has not had any conflict with either co-defendant. She was
incarcerated at the time of Defendant’ strial. Ms. Martin also had charges pending in other criminal
proceedingswherein shewastestifying asa State’ switness. Shetestified that she wasnot promised
anything in exchange for her testimony.



Jay Kavanaugh testified that on October 16, 1996, he and hiswife, theformer DawnFerrell,
were robbed while returning home from the Hard Rock Café. He stated that the robbery occurred
alittle after midnight. At thetime of the offense, he wasliving in acondominium at 2110 Portland
Avenue, in Nashville. Hetestified that they paused in the parking lot when they noticed a car that
was vandalized, which caught their attention because it was unusual in their neighborhood. While
they were looking at the car, a man and woman approached them. The man, yielding alarge black
revolver, pointed the gun directly at Mr. Kavanaugh and demanded his money and other valuables.
Hetestified that the robbery occurred while they were standing under astreet light that illuminated
the whole parking lot. He further testified that he was able to get a good look at the man because
theman was only an arm’slength away. Mr. Kavanaugh then identified Defendant, in court, asthe
person who robbed them. Both suspects were identified as African-Americans. He described the
man asthin, and approximately six feet oneor twoinchestall. Hetestifiedthat itemsstolenincluded
his Timex watch and hiswallet which contained credit cards, adriver’slicense, and approximately
$100.00. The woman assailant also took a watch from his wife. The man then frisked him and
retrieved his keys from his front pants pocket, and threw them into thebushes. The maleassailant
theninstructed themto turn and runin the oppositedirection. They ran and hid in the bushes. When
they saw the suspects leave, they immediaely called the police and gave a description of the stolen
items. On February 7, 1997, Detective Whitehurst called them and they went to the police station
to retrieve his wife' s watch that had been recovered. While there, Detective Whitehurst showed
them a series of six photographs in a photographic lineup. Mr. Kavanaugh positively identified
Defendant in photo No. 5 asthe man who robbed him. Onthe morning of thetrial, Mr. Kavanaugh
was al so presented with aphotograph of Kent Braden, Barry Braden’ scousin. He stated that hewas
positive that Kent Braden was not the robber. He also testified that when he entered the courthouse
for trial that day, he saw Defendant. Although no one had informed him that Defendant wasin fact
the defendant in this case, he stated that when he saw him, he and his wife stated, “[t]hat’ s the guy
that robbed us.”

Mr. Kavanaugh admitted on cross-examination that during the photographic lineup, he
pointed to Defendant and stated “[h]elooks kind of close,” and then pointed to the man in photo No.
3 and made the same statement. Specifically, he commented that, “[N]o. 3's eyes were too light.
Thoughif | had to pick one, | would say No. 5 [Defendant], if | had to pick one.” He explained that
he ruled out the second suspect No. 3, because he had green eyes or considerably lighter eyes. He
further admitted that he could not identify the woman. He reemphasized that he was positive that
the person he saw outside the courthouse, and in the courtroom on that day, was the person who
robbed him.

Dawn Kavanaugh alsotestified. She corroborated Mr. Kavanaugh'’ stestimony of the events
surrounding the robbery. She described the woman who robbed her as shorter than theman and a
little older. She aso identified Defendant, at the time of trial, as the man who robbed her. When
Detective Whitehurst contacted her a couple of months later to come and retrieve her watch, she
participated in aphotographic lineup of six different women’ s photos. Shestated that sheidentified
one woman who she was fairly certain was the person who robbed her. When presented with a
separate photographic lineup of various male suspects, she identified No. 5 asthe man who robbed
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her. The man in photo No. 5was Defendant. She was also presented, on the morning of trial, with
a photograph of Kent Braden. She testified that she was positive that he was not the person who
robbed her. In addition, while standing outside the courtroom, prior to thetrial, she saw Defendant,
and unaware that he was the defendant, she stated that there was no doubt in her mind that he was
the person who robbed her because | will never forgetit.” Shefurther testified that shewaspositive
that the watch recovered belonged to her because it had the same scratch in the crystal face.

Mrs. Kavanaugh admitted on cross-examination that on the night they were robbed, she had
consumed afew beers. Sheal so admitted that when sheidentified the man during thephotographic
lineup she made the following comment, “1'd say it’sNo. 5 [Defendant], if | had to pick one but it
seems his hair was longer. | would be pretty sure of that. | think.”

Officer Freddie E. Garrett testified that on November 9, 1996, he was on patrol inamarked
police car in West Nashville. He stated that he stopped a car for speeding and that Ms. Martin was
a passenger in the car. The car was a four door, blue 1983 Oldsmobile 98, registered to Barry
Braden. Along with Ms. Martin, there was a maledriver and two juvenile passengers. During the
stop, he noticed what gopeared to be metallic objectsinthe back seat which helater discovered were
guns. One gun was a .38 revolver and the other was a semi-automatic 9 millimeter. He also
discovered ammunition for the 9 millimeter. He then arrested Ms. Martin and the driver of the
vehiclefor weapons possession and contributing to the delinquency of aminor. Thejuvenileswere
also arrested on aweapons possession charge. Whilesearching for thecar’ sregistrationintheglove
compartment, he discovered a checkbook belonging to aMr. Piper. After discovering that none of
the car’ soccupants was named Piper, he called the phone number onthe checkbook and discovered
that it was stolen during arobbery on October 11, 1996. Hetransferred the property collected to the
property room and impounded the car.

Detective Dan Whitehurst was the chief armed robbery investigator assigned to this case.
He testified that initialy, he did not have any potential suspects in the Piper robbery. Then, in
November 1996, he learned from Officer Freddie Garrett that a checkbook from the Piper robbery
had been recoverad in a blue Oldsmobile 98, registered to Barry Braden. The car’s description
matched that of the vehicle used during the robbery on October 11. He then submitted the names
of the four people arrested by Officer Garrett for a fingerprint analysis and comparison with the
latent print lifted from the Piper home. Hedso took agroup of sx photographs, whichincluded one
of Ms. Martin, to the Piper residence to see if they were able to identify any suspects. After
presenting them to each one separately, Roger Piper made apositiveidentification of Ms. Martin as
one of therobbers. He then obtained awarrant for Ms. Martin’ s arrest for aggravated robbery. He
testified that the Pipers were unable to identify any of the men involved from the photographs
presented to them.

Prior to Ms. Martin’s arrest, on December 4, 1996, Barry Braden called to retrieve his
Oldsmobile. Upon Detective Whitehurst’ srequest, Mr. Braden cameto thepolice station that same
day to talk about the car. Mr. Braden explained that the car belonged to him, but that he had let
someone borrow the car. Mr. Braden admitted that he knew Ms. Martin and the man who was
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arrested whiledriving thecar. Detective Whitehurst then informed Defendant that he suspected that
the car wasinvolved in an offense. When questioned about his car’ s whereabouts, on October 11,
1996, Mr. Braden stated that his car was broken down during the first half of October. He further
stated that no one had ever borrowed the car before the date Ms. Martin was arrested. Mr. Braden
also stated that he did not know how the stolen items got into his car. Barry Braden, who was not
under arrest at the time then left the police station. On February 4, 1997, Detedtive Whitehurst
spokewith Ms. Martinwho admitted that she, Kent Braden, and Barry Braden had committed both
robberies. Ms. Martin gavefurther descriptions of thevictimsand eventsthat transpired inthe Piper
home. He stated that she exhibited knowledgethat only someone involved in the robbery would
know. Heaso confirmed that after individually showing Mr. and Mrs. Kavanaugh aphotographic
lineup, Ms. Dawn Kavanaugh identified both Ms. Martin and Defendant Barry Braden as the
robbers, while Mr. Jay Kavanaugh was only ableto identify Defendant Barry Braden. Herecorded
the results on a photographic identification form. Detective Whitehurst testified tha Mrs.
Kavanaugh identified Ms. Martin by stating, “[i]t could have been her [Ms. Martin] . .. if her hair
had been different. I’mgoingto say it was her even though her hair wasnot likethat.” A few weeks
before the trial, he submitted fingerprints of Barry Braden to be compared with the latent prints
found in the Piper home. The fingerprint analysis returned negative. Detective Whitehurst dso
testified that on the morning of trial, he presented the K avanaughswith apicture of Kent Braden and
that both stated, “that’s not him.”

On cross-examination, Detective Whitehurst admitted that Barry Braden’ sfingerprintswere
not found on any property confiscated from the Oldsmobile. He also admitted that whenheinitially
conducted the phatographic lineup with the Kavanaughs, he did not include a photograph of Kent
Braden, although Ms. Martinimplicated him as one of the robbers. He stated that he did not have
Kent Braden's photograph at that time. He further admitted that Barry Braden’s name was not
mentioned inthereport hetyped of Ms. Martin’ sinterview of the Kavanaugh robbery. Therelevant
portion of the report wasread into the record, which stated “[o]n 2/4/97, during theinterview of Ms.
DemetriusMartin, sheadmitted that she and Kent Braden robbed amale and female whitewho were
standing, facing an apartment.”

PatriciaBraden, Defendant’ smother, testified that her son wasliving with her during October
1996. She stated that in February 1996, she gave her son adown payment for an older model blue
car. Then, during the first of October 1996, her son bought another car, an older model white
Cadillac with the money he received from selling his blue car. She stated that he sold his blue car
at the end of September. During October 1996, Ms. Braden was caring for her father who wasill.
She testified that Barry would often help her by babysitting his younger three-year old brother,
MarquisBraden. Shetestified that toher knowledge, her son Barry Braden wasthere every morning
in October when she awakened. She specifically recalled that he was there on Friday, October 11,
1996, because every Friday morning she had to take her father to hischemotherapy treatment at 8:00
am. She testified that she would leave their home each morning and leave her younger son in
Barry’scare. Barry Braden had akey to the home’ sfront door. She stated that some nightsbefore
shewent to sleep, shewould rigthefront door so that no one couldenter from the outside, even with
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akey. Shestated that she had met Ms. Martin once, and that Barry used to transport Ms. Martin and
another friend to visit someone.

Shefurther testified on cross-examination that her son, Barry, would usually be home onthe
weekdays before she left at approximately 6:45 a.m. She further testified that Ms. Martin had the
car acouple of weeksbefore November 1, 1996. She remembered that datebecauseit was the day
her father died. She also testified that Kent Braden is Barry Braden’ s first cousin.

Kenneth Pritchard testified that in August 1996, he accompanied Barry Braden when he
purchased the blue Oldsmobile. He also stated that during 1996, he used to come home each
weekend from college. During one week-end visit during the middlie of October, he saw Barry
driving anew car, awhite Cadillac. Hefurther testified that during thelatter part of October, he saw
Ms. Martin with the Oldsmobile parked in front of her house, and tha Barry later told him that he
sold it to her.

Mr. Braden, Sr. testified that he originally went with Barry Braden when he purchased the
Oldsmobile. Hedid not remember Mr. Pritchard being there. Hetestified that his son later sold the
car to Ms. Martin in October 1996. After his son sold his old car, he purchased a white Cadillac.
He testified that he and his son worked at Defender Services on Cockrill Bend in Nashville. He
stated that at Defender Servicesthereis only one main entrance to the factory, and that to enter the
building, you haveto passagate and aguard shed. Theemployee must also signin at the office, and
record the date and time of entry. He stated that the employees are not allowed to come and go at
will.

Ann Seat testified tha she is a manager at Defender’s Services, and was assigned to the
Spring Bath Fashions Factory. She stated that Barry Braden was agood employee who sometimes
worked extrashiftswhen necessary. A time sheet from October 15, 1996 was entered into evidence
without objection. Shetestified that thetime sheet refl ected that Barry Braden worked adoubl e shift
on October 15, 1996. His shift entailed working from 3:00-11:00 p.m. on October 15, 1996, and
then 11:00-7:00 am. the next morning. Shetestified that Barry Braden probably worked the entire
shift. Shebased thisstatement on recordsthatwereintroduced into evidenceincluding Mr. Braden's
check stub and time sheet for that pay period. She testified that these records were kept in the
normal course of business. She also identified a check stub for the pay period which concluded on
the week of October 19, 1996. It reflected that Barry Braden worked a total of fifty-9x hours,
sixteen hours of which included overtime. She stated that she arrivesat work at approximately 6:30
am., and that it is her responsibility to check on the employees that work third shift. She was sure
that she saw Barry Braden when she arrived on October 16, 1996. If not, she would have received
adlip of paper from the guard shack informing her that heleft early. According to company policy,
if an employee leaves early, that employee must stop at the guard shack and writehis or her name
down and the time that they leave, aswell asthetime they return. The employee’'s pay would then
reflect any timemissed. If any employee’ spay is“docked,” when that employee picksup hisor her
check, the employee has to sign a sheet that reflects the amount of time and the pay deducted. On
October 16, 1996, she did not receive any noticethat Barry Braden had |eft the plant. Shetestified
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that employees are not allowed to come and go asthey please. Shealso confirmed that thereisonly
one entrance into the plant, and that at the entrance, there is aguard shack and agate. The plantis
also surrounded by a fence and employees must present identification cards to enter the premises.
After entering the pramises, the employeeisrequired to record their time of arrival and asupervisor
later verifies that the employee was present. She stated that based on her time sheet, there was no
doubt in her mind that Mr. Braden was at work on the evening of October 15, 1996, and the morning
of October 16, 1996. However, on cross-examination, she admitted that there is no supervisor on
third shift. She also verified a time sheet submitted from October 11, 1996, showing that Barry
Braden worked second shift, from 3:00-11:00 p.m. She also confirmed that Kent Braden and
Demetrius Martin worked the same shift that day.

Barry Braden, Jr. testified and denied any involvement in the robberies on October 11 and
16, 1996. He stated that he became acquainted with Ms. Martin in 1996, through a high-school
friend, Chris Davis. In February 1996, he used money that his mother had given him as a down
payment and purchased a blue ‘83 Oldsmobile 98. The car had a weekly payment of $50.00. He
stated that it remained in his name until it was repossessed in February 1997. The first week of
October, he sold the car to DemetriusMartin. Although she was supposed to givehim the complete
$800.00 down payment for his new car, she only gave him $600.00. Per their agreement, she was
al so supposed to assume the weekly payment on hisblue car. He stated that he bought his new car,
a‘' 79 model white Cadillac, on the same day she gave him the down payment. Later, helearned that
hisformer car, theblue Oldsmobile, had been towed. When he went to pick up the car, the tow-lot
instructed him that he had to speak with Detective Whitehurst before the car was released. When
he arrived at the police station, Detective Whitehurst informed him that they discovered weapons
and evidence of arobbery in the car. He denied knowing how the items got there. He then stated
that he was aware that Ms. Martin was in hiscar. When asked to submit afingerprint sample and
alsotake alie detector test, he refused and stated, “not without alawyer.” Mr. Braden testified that
Detective Whitehurst then stated “well, if you don’t want to take it without a lawyer, then there's
really nothing else | can do for you or you can do for me.” When Mr. Braden |eft and attempted to
retrieve his car, they sent him back to Detective Whitehurst to get asigned release form. Detective
Whitehurst refused to sign the release. He stated that by this time, the auto dealership had
repossessed the car. Hiswhite Cadillac was later repossessed because he was unable to maintain a
steady payment history.

Hefurther testified that on October 11, 1996, he was at home at approximately 6:45a.m. He
stated that he had worked the night before on second shift, from 3:00-11:00 p.m. Hestated that in
October 1996, he babysat his little brother while his mother cared for his grandfather. He also
testified that he worked a double shift on October 15, 1996, through the morning of October 16,
1996. Hedenied leaving thejob premisesthat evening. He stated that although there was no direct
supervisor during third shift, another supervisor monitored theentireplant. Hefurther deniedtelling
Detective Whitehurst that his car was broken down during the first half of October or that he let
anyone borrow the car. Instead, he reiterated that Ms. Martin had purchased the car from him.
Although requested, he was unabl e to produce any evidence of the Cadillac purchase. He claimed
that the proof of purchasewasin the Cadillac when it wasrepossessed. He stated that he wasfriends
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with Ms. Martin and spent time with her and his cousin, Kent Braden. He admitted that he hel ped
Ms. Martin get her job at Defender Services.

ANALYSIS
Prosecutor’ s Comments

In his first issue, Defendant argues that the State prosecutor made improper and highly
prejudicial statements during trial and closing argument. Specificaly, he claims that the State’s
inquiry on cross-examination and comments on Defendant’ s initial failure to provide a palm print
sample and hisrefusal to take a polygraph examination constitutes reversible error. We disagree.

During Defendant’ sdirect examination, defense counsel asked Defendant how hediscovered
his car had been teken to the “tow-in lot.” Defendant then launched into a very lengthy,
uninterrupted discoursewhich included thefoll owing unsolicited comments: “ [ Detective Whitehurst
said] we'd like to take afingerprint and alie detector test. | said, not without a lawyer.”

The challenged comments at issue were made during the State's cross-examination of
Defendant and also during the State’s closing argument. On cross-examination, the following
transpired:

Q. Mr. Braden, you — you did recently submit to having your palms printed,
correct?

A. Yes, gir.

Q. And you say you did that because you didn’'t have anything to hide. You
never touched anything out at these places that were robbed?

A. | was never at any of those places that was robbed. Y ou're correct, sir.

Q. Also, in fact, you knew that the other two — that the State could well get a
Court Order for you to —a Court Order to require you to giveup you palm
prints, correct?

A. | wastold at the time that Mr. Koenig said | have aright to either give my
palm print or not givemy palm print. | said I do not give anythingifit would
incriminateme. | was given that choice. And | wassaying | woud give my
pam print, any other pictures, my toe prints, anything.

Q. WEell, back when — on —in December of 1996, when Detective Whitehurst
talked to you, you weren't willing to give up any fingerprints at that time?
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A. No, sir. | didn’t have an attorney. | never needed an attorney.

Q. All right. But you knew you hadn’t been anywhere whereyour prints could
be incriminating?

A. No, sir. But | watched too many tv shows and anything to know the first
thing you do isyou get alawyer. Y ou can ask anyone that.

Q. All right. And you were given an opportunity to take a polygraph test, and

you turned that down?
A. Of course.
Q. Okay.

A. It goes along with it.
The prosecutor made the following statements during d osing argument:

And he also says— Mr. Braden says that Detective Whitehurst asked him would he
give some fingerprints so that he could be compared with some of the fingerprints,
maybe, in these robberies. And he says no. And he's asked if he wants to take a
polygraph examination. And he saysno. And hisexplanation for that is, well, I've
seen too many police shows. | know that you don’'t do that without alawyer. Well,
why in the world would it have hurt him to give his fingerprints to be compared on
cases that he knew nothing about, he knew he wasn’'t involved in no robbery, why
would it bother him to give up his—hisfingerprint? Why would an innocent person
say I’'m not giving you ary fingerprints without a lawyer? Does that make any
sense? Wouldn't hewant to say, | didn’t do anything, take my fingerprints, compare
them to any robbery in Davidson County, Tennessee, and I’ m going to comeup clean
because, by gosh, | wasn't there. | didn’t doit. No, he says|’m not giving you any
fingerprints. And finaly, afew weeks ago, under the possibility of court order, he
givesup somefingerprints. Andthey didn’t come back to him, but that’ sbesidesthe
point. The point is his attitude when he was aked to give some fingerprints. The
point is his attitude when he was asked to take a polygraphtest. That’s the paint.
That’ s the point.

First, we notethat Defendant has waived thisissueby failing to objed on thisbasis at trial.
SeeTenn. R. App. P. 36(3); State v. Adkisson, 899 S.W.2d 626, 642 (Tenn. Crim. App. 1994). On
appeal, Defendant al so concedes that he has waived thisissue by failing to raiseit in hismotion for
new trial. Tenn. R. App. P. 3(e). However, thisCourt may, initsdiscretion, consider anissuewhich
has been waived upon afinding of “plain error.” Under the* plain error” doctrine, “[n error which
has affected the substantial rights of an accused may be noticed at any time, even though not raised
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in the motion for anew trial or assigned as error on gppeal, in the discretion of the appellate court
wherenecessary to do substantial justice.” Tenn. R. Crim. P. 52(b). Indetermining whether anerror
constitutes “plain error,” this Court has set forth the following factors for consideration:

a) the record must clearly establish what occurred in the trial court;

b) a clear and unequivocal rule of law must have been breached;

¢) asubstantial right of the accused must have been adversely affected;

d) the accused did not waive the issue for tactical reasons; and

€) consideration of the error is ‘ necessary to do substantial justice.’
Adkisson, 899 SW.2d at 634-35.

Thistest wasformally adopted by our Supreme Court in State v. Smith, 24 S\W.3d 274, 283
(Tenn. 2000), which emphasized that all five factors must be established before plain error may be
recognized. 1d. The Court also stated that complete consideration of all the factorsis unnecessary
when it is clear from the record that at least one of the factors cannot be established. |d.
Additionally, the“*plain error’ must [have been] of such agreat magnitudethat it probably changed
the outcome of thetrial.” Adkisson, 899 SW.2d at 642.

We must determine whether the State’ scomments constituted prosecutorial misconduct. In
reviewing a claim of prosecutorial misconduct in closing argument we are guided by such factors
astheintent of the prosecutor, the facts and circumstances of the case, the strength or weakness of
the evidence, and the curative measures, if any, undertaken by the trial court in response to the
prosecutor's conduct. See State v. Philpott, 882 S.W.2d 394, 408 (Tenn. Crim. App. 1994) (citing
Judgev. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976)). Prosecutorial misconduct does not
amount to reversible error absent a showing that the improper conduct could have affected the
verdict to the prejudice of the defendant. See Terry v. State 46 S.W.3d 147, 156 (Tenn. 2001). For
the reasons stated hereafter, we find no evidence of “plain error.”

Initially, Defendant claimsthat the State’ squestionsand commentson hisdelay in providing
apam print sample to police violated his right against self-inarimination. He contends that “his
right to silence would have allowed him to refuse to give hispalm prints.” Hefurther contends that
the State erred, during closing argument, by inferring that he refused to givehispalm printsto police
“without the threat of a court order.”

The Fifth Amendment to the United States Conditution providesin part that “no person . .
. shall be compelled in any criminal case to be a witness against himself.” Article |, § 9 of the
Tennessee Condtitution states that “in all crimind prosecutions, the accused . . . shall not be
compelledto give evidence against himself.” Although we may extend greater protection under our
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State Constitution, our Supreme Court hastradtionally interpreted articlel, 8 9to beno broader than
the Fifth Amendment. See State v. Frasier, 914 SW.2d 467, 473 (Tenn. 1996). The privilege
against self-incrimination is limited to those instances in which the state attempts to compel an
individual to provide evidence of atestimonial or communicative nature. Seeid. Itisnot violated
when the accused is compelled to provide non-testimonial real or physical evidencesuch asahair,
blood or fingerprint sample. See Statev. Harris 839 S.W.2d 54 (Tem. 1992); Powell v. State, 489
S.W.2d 538, 540 (Tenn. Crim. App. 1972). Because apam print sample is non-testimonial in
nature, Defendant’ s constitutional right against self-incrimination was not implicated.

Defendant al so contendsthat the State erred by questioning and commenting on Defendant’ s
failure to submit to a polygraph test. Specifically, he claims that the State’s comments, during
closing argument, on Defendant’ s failure to submit to a polygraph examination created an adverse
inference of guilt.

In Tennesseg, it haslong been established that the results of apolygraph examination are not
admissibleasevidenceinacriminal prosecution. Seelrick v. State 973 SW.2d 643, 652-53 (Tenn.
Crim. App. 1998); State v. Campbell, 904 S.W.2d 608, 614 (Tenn. Crim. App. 1995); State v.
Adkins, 710 SW.2d 525, 529 (Tenn. Crim. App. 1985). The appellate courts of this state have
consistently held that the results of such tests are “inherently unreliable.” Adkins, 710 SW.2d at
529; Statev. Land, 681 S.W.2d 589, 592 (Tenn. Crim. App. 1984). Thefact that an accused either
offered to take, took, or refused to take a polygraph examination cannot be admitted into evidence.
See Adkins, 710 S.W.2d at 529.

We in no way condone a guestion or argument by a prosecuting atorney relating to a
defendant’ s refusal to take apolygraph test. However, we note it was Defendant who, on direct
examination, volunteered that herefused the“lie detector test.” Therewasno request that acurative
instruction be given, counsel apparently believing it would be best not to draw attention to it.
Although we believe the prosecuting attorney should not have asked about, or commented on, the
refusal to take the polygraph test so as to capitalize upon Defendant’ s unsolicited statement, the
Defendant has suffered no prejudice. Therefore, we find no evidence that the State’ s question or
commentsrose to the level of “plain error” asthey did not adversely affect “the subgantial rights
of the accused.” Tenn. R. Crim. P. 52(b); Adkisson, 899 SW.2d at 634-35. Defendant is not
entitled to arelief on thisissue.

. Sufficiency of the Evidence

In his next issue, Defendant argues tha the evidence was insufficient to sustain his
conviction of aggravated robbery of Frances Piper. Specifically, Defendant contendsthat there was
no evidence that violence was used against Mrs. Piper, that she was put in fear, or that the robbery
was accomplished by the use of adeadly weapon. We disagree.

The burden rests with Defendant to prove that the evidence was insufficient to support the
verdict returned by the trier of fact. See State v. Tugale, 639 S.W.2d 913, 914 (Tenn. 1982). We
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must review the evidencein thelight most favorableto the prosecution to determineif “any rationa
trier of fact could have found the essential elements of the crime beyond areasonable doubt.” State
v. Keough, 18 SW.3d 175, 180-81 (Tenn. 2000) (quoting Jackson v. Virginia, 443 U.S. 307, 319,
99 S.Ct. 2781, 61 L.Ed.2d 560 (1979)). A guilty verdict in criminal actions shall be set aside on
appeal only if the evidenceisinsufficient to support the findings by the trier of fact of guilt beyond
areasonable doubt. Tenn. R. App. P. 13(e).

The State, on appedl, is entitled to the strongest legitimate view of the evidence contained
intherecord aswell asall reasonable and | egitimate inferences which may be drawn therefrom. See
Keough, 18 SW.2d at 181 (citing State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997)); State v.
Harris, 839 SW.2d 54, 75 (Tenn. 1992); State v. Herrod, 754 S.W.2d 627, 632 (Tenn. Crim. App.
1988)). Questionsconcerning witnesses' credibility, the weight and value to be given the evidence,
and all factual issues are resolved by the trier of fad; the evidence will not be reweighed or
reevaluated. See Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978); Statev. Pappas, 754 SW.2d
620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury, approved by the trial court,
accredits the testimony of the witnesses for the State and resolves all conflicts in favor of the
prosecution’s theory.” Bland, 958 S.W.2d at 659. The standard for appellate review is the same
whether the conviction is based upon direct or circumstantial evidence. See State v. Vann, 976
S.w.2d 93, 111 (Tenn. 1998).

Aggravated robbery isdefined astheintentional or knowing theft of property fromthe person
of another by violence or putting the person in fear, and accomplished with a deadly weapon, or by
display of any article used or fashioned to lead the alleged victim to reasonably believe it to be a
deadly weapon. See Tenn. Code Ann. 88 39-13-401(a), 402(a) (1997). In Statev. Fitz, 19 SW.3d
213,217 (Tenn. 2000)), our Supreme Court defined violenceas* physical forceunlawfully exercised
SO as to injure, damage or abuse.” 1d. at 217. In Fitz, the defendant shoved the victim, a
convenience store clerk, with both of hishandsin an aggressive manner. Asaresult, thevictimwas
knocked backward into a cigarette display. The Supreme Court held that this conduct met the
definition of “violence.”

In the case sub judice, Mrs. Martin, the co-defendant, testified that Barry Braden held Mr.
Piper at gunpoint while sheand Kent Braden, amed with a.32 pistd, entered Mrs. Piper’ sbedroom,
held the gun to Mrs. Piper’s head, and stole her money and jewelry. They then forced her into the
bedroom closet. We conclude that this conduct meets the definition of “physical force unlawfully
exercised so as to injure, damage or abuse.” 1d. The indictment aleges that robbery was
accompanied by violence or putting the victim in fear. In addition, Mr. Piper testified that
immediately after the robbery, hiswife was“numb” and appeared “ scared to death.” We find that
the elements of violence and fear were proven suffidently to sustain the conviction. Likewise, we
find that there was sufficient evidence that the robbery was accomplished by the use of a deadly
weapon. Defendant is not entitled to relief on thisissue.
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[1. Extraneous Statement

Defendant arguesthat thetrial court erred by admitting Mr. Piper’ s extraneous statement, at
the conclusion of redirect that, “I know one thing, [t]his thing [robbery] cost me my wife.”
Defendant contendsthat the statement was highly prejudicial because it suggested that Mrs. Piper’s
Alzheimer’ swasaresult of therobbery. Healso claimsthat this statement wasinadmi ssible because
it was not supported by competent medical evidence.

Defendant haswaived thisissue on appeal by failing to support hisargument with authority.
Tenn. Ct. Crim. App. R. 10(b). Inaddition, defense counsel failed to raise an objedion during trial.
Failure to object or take whatever action is reasonably available to prevent or nullify the harmful
effect or error constitutes waiver of theissue on appeal. Tenn. R. App. P. 36(a). In any event,
Defendant hasfailed to show that he was prejudiced by this statement. Defendant is not entitled to
relief on thisissue.

V. Consecutive Sentencing

Next, Defendant challenges the trial court’s imposition of consecutive sentencing. Non-
mandatory consecutive sentencing is governad by Tennessee Code Annotated section 40-35-115.
Thetrial court hasdiscretion to order consecutive sentencing if adefendant isconvicted of morethan
one criminal offense and if it finds, by a preponderance of the evidence, that one or more of the
required statutory criteria exist. See Tenn. Code Ann. § 40-35-115, Sentencing Commission
Comments (1997); State v. Black, 924 SW.2d 912, 917 (Tenn. Crim. App. 1995). These criteria
includeafinding by the court that the defendant isa*“ dangerous offender.” 1d. at §40-35-115 (b)(4).
A dangerous offender is defined as one* whose behavior indicateslittle or no regard for human life,
and no hesitation about committing a crime in which the risk to human life is high.” Id. The
dangerousoffender clasdfication, ashasbeen previously dbserved, issubjediveinnature. See State
v. Howell, 34 S.W.3d 484, 515 (Tenn. Crim. App. 2000).

Defendant was convicted of six separate offenses of aggravated robbery, a Class B felony.
SeeTenn. Code Ann. 8 39-13-402(b). Thetria court imposed five consecutive ten-year sentences
upon a finding that Defendant was a “ dangerous offender with little regard for human life and no
hesitation about committing a crime in which the risk to human life was high.” Tenn. Code Ann.
40-35-115(b) (4). Defendant does not contest the trial court’s finding that he is a dangerous
offender. Instead, he argues that because consecutive sentencing is non-mandatory, the trial court
should have imposed two consecutive ten-year sentences because the six offenses were committed
during two criminal episodes on October 11, 1996 and October 16, 1996.

After a review of the record, we find thet it is clear that the trid court acted within its
authority and discretion by imposing consecutive sentences upon a finding that Defendant was a
“dangerous offender.” However, mere classification of Defendant as a* dangerous offender” is not
sufficient, in and of itself, to sustain consecutive sentences. When the * dangerous offender” factor
Isused, thetrial court isrequired to determinethat consecutive sentences (1) are reasonably related

-16-



to the severity of the offenses committed; (2) serve to protect the public from further criminal
conduct by the offender; and (3) are congruent with general principles of sentencing. See State v.
Wilkerson, 905 S.w.2d 933, 939 (Tenn. 1995). In ordering consecutive sentences the trial court
stated,

[i]n order to follow the Wilkerson decision and look at what the effect of the whole
sentenceis, I’m going to run also, the sentence of Donald Piper consecutively, also,
but run the sentenceof Roger Piper concurrently . . . | think that isthe purposeof the
laws for consecutive sentences is to deter this from ever happening again.

Although the transcript does not reveal that the trial court made express findings that the
Wilkerson test was satisfied, we find that it was. The record reveds that Defendant, who was
nineteen at the time of these offenses, embarked on a violent crime spree where he robbed and
terrorized numerous victims. On October 11, 1996, Defendant and his two co-defendants robbed
Mr. Piper, an elderly gentleman, while he was sitting in his backyard. They then forcibly entered
Mr. Piper’s home and forced Mr. Piper tolie on the floor. Defendant, armed with a .32, held Mr.
Piper at gunpoint while hisaccomplicesrobbed other membersof the Piper household including Mr.
Piper’ sson, grandson, and elderly wife. Testimony reveal ed that during each robbery, the assalants
held a gun to each victim’s head, demanded money, and then forced each victim into acloset. The
items stolen from the Pipersincluded cash totaling less than $100.00, jewelry, an antique shotgun,
and varioushouseholditems. Fivedayslater, Defendant, and the same accomplices, robbed ayoung
couple at gunpoint. When questioned separately, the young couple both identified Defendant, on
two separate occasions, as the person who robbed them. Ms. Martin, one of the co-defendants,
testified that in each robbery, they were just “hanging out” looking for someone to rob. Although
Defendant had no prior adult aiminal record, we agree with the trid court’s finding that these
robberies were offenses where Defendant showed a complete disregard for human life. Thisis
shown by testimony that in each robbery the multiple victims were chosen at random and the two
incidents occurred only five days apart. Furthermore, in the Piper robberies, the Defendant held
John Piper at gunpoint while his accomplices meticulously went throughout the home during the
early morning hours robbing each person they encountered. We find that an aggregate fifty-year
sentence bears a reasonabl e relationship to the severity of the offenses, is necessary to protect the
publicfromfurther criminal actsby Defendant, andis congruent with general sentenang principles.
SeeWilkerson, 905 S.W.2d at 939. Consecutive sentenceswere appropriate under Tennessee Code
Annotated section 40-35-115(b)(4) and Wilkerson. Defendant is not entitled torelief on thisissue.

V. Severance
Finally, Defendant contends the trial court erred by failing to severe the offenses at trial.
Defendant argues that the trial court should have severed the offenses because the fads of each

offensewere so similar that “thejury was left with the impression that the defendant was guilty of
one (1) offense because of its similarity in nature to the other offense.” We disagree.
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When adefendant is charged with multiple offenses, these offensesmay be consolidated for
trial based on Rule 8 of the Tennessee Rules of Criminal Procedure. Rule 8 of the Tennessee Rules
of Criminal Procedure provides:

Rule 8. Joinder of Offenses and Defendants. — (a) Mandatory Joinder of
Offenses. — Two or more offenses shall be joined in the same indictment,
presentment, or information with each offense stated in a separate count, or
consolidated pursuant to Rule 13 if the offenses are based upon the same conduct or
arise from the same criminal episode and if such offenses are known to the
appropriate prosecuting official at the time of the return of the indictments(s),
presentment(s), or information(s) and if they are within the jurisdiction of asingle
court. A defendant shall not be subject toseparatetrial sfor multiple offensesfalling
within this subsection unless they are severed pursuant to Rule 14.

(b) Permissive Joinder of Offenses. — Two or more offenses may be joined
in the same indictment, presentment, or information, with each offense stated in a
separatecount, or consolidated pursuant to Rule 13 if the offenses constitute parts of
acommon scheme or plan or if they are of the same or similar character.

Additionally, Rule 13 of the Tennessee Rules of Criminal Procedure statesthat “[t]he court
may order consolidation of two or moreindictments. . . if the offensesand all defendants could have
been joined in a single indictment, presentment or information pursuant to Rule 8.

Although offensesare consolidated for trial, the defendant may moveto sever those offenses
under Rule 14 of the Tennessee Rules of Criminal Procedure. Rule 14(b)(2) states that offenses
joined under Rule 8(a) may be severed before trial by motion of the State or defendant, or during
trial, with the defendant’s consent, if it is deemed necessary to promote or achieve a fair
determination of the defendant's guilt or innocence of each offense. Tenn. R. Crim. P. 14(b)(2). On
the other hand, when offenses are joined under Rule 8(b), a “defendant shall have a right to a
severance of the offenses unlessthe offenses are part of acommon scheme or plan and the evidence
of one would be admissible upon the trial of the others.” Tenn. R. Crim. P. 14(b)(1).

Therecord failsto contain any evidence that Defendant filed amotion to sever the offenses
before or during thetrial. “A defendant's motion for severance of offenses or defendants must be
made before trial, except that a motion for severance may be made before or & the close of all
evidence if based upon a ground not previously known. Severanceiswaived if the motion is not

made at the appropriae time.” Tenn. R. Crim. P. 12()(5), 14(a); See Spicer v. State, 12 S.W.3d
438, 443 (Tenn. 2000).

CONCLUSION

After reviewing the record as awhole, we affirm the judgment of thetrial court.

THOMAST. WOODALL, JUDGE
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