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OPINION

|. Factual Background
In October 2000, the appellant was caught removing a computer from Wal-Mart
and was subsequently indicted by the Blount County Grand Jury on one count of theft of property
inviolation of Tenn. Code Ann. § 39-14-103 (1997). The appellant pled guilty to theft over $500,




aClass E felony, and was sentenced to incarcerdion for one year in the Tennessee Department of
Correction. The sentence was suspended, and the appellant was placed on supervised probation.
The guilty pleawas signed by appellant and the trial court on February 20, 2001, and, likewise, the
judgment reflects an appearance befare thetrial court by the State the appellant, and the appellant’s
counsel on February 20, 2001. Moreover, on February 20, 2001, asupplemental probation order was
entered setting forth the conditions and guidelines of appellant’ s probation. However, thejudgment
of conviction reflects that it was signed by thetrial court and entered on February 22, 2001.

OnMarch 28, 2001, theappel lant was arrested on acharge of forgery which allegedly
occurred on February 21, 2001. The appdlant pled guilty on April 20, 2001, tothe lesser offense
of theft and was sentenced to & even months and twenty-nine days incarceration. Furthermore, on
June 11, 2001, the appellant pled guilty to four counts of forgery and received four concurrent
sentences of incarceration for one year in the Department of Correction, with the manner of service
to be determined by the trial court. The forgery offenses ocaurred in December 2000 in Blount
County. Additionally, onJuly 3, 2001, the appellant was arrested in Cumberland County on charges
of burglary.

Subsequently, aviolation of probation warrant was issued on July 9, 2001, alleging
that, asaresult of appellant’ sarrestson March 28, 2001, and July 3, 2001, the appel lant had viol ated
the terms of his probation for the February 2001 theft conviction. Thetrial court held ahearing on
August 14, 2001, to determine if the appellant had violated the terms of his probation, and also to
determine the manner of service of the June 2001 forgery convictions.

Attheevidentiaryhearing, the gopel lant claimed that he stol ethe computer from \Wal -
Mart “basically to prove apoint tosomekidsthat it’ snot going to pay.” He admitted that, whilethe
theft charge was pending, he was involved in the forgery of four stolen checks, although he
maintained that hewasdiredly involvedin only three of theforgeries. Heand two other individuals
found abook of checks at a gas station and “went into alittle shopping spree.” The appellant also
admitted that, at the time of the hearing, he had char gespending against himin Cumberland County.

Following the hearing, thetrial court revoked the appellant’ s probation on the basis
of the offense committed by appellant on February 21, 2001. Thetrial court also denied alternative
sentencing for the June 2001 forgery convictions. The appellant timely filed a notice of apped
alleging that the trial court erred by revoking his probation for his February 2001 theft conviction,
and also erred by denying appellant an alternative sentence for the four forgery convictions.

Although the appellant admitsthat thetrial court hasthe authority to revokeprobation
if a defendant commits a crime after entry of the judgment granting probation, the appellant
maintainsthat, because the second theft offense was committed the day beforeentry of the judgment
for the first theft offense, the trial court could not properly revoke his probation.

[I. Analysis
A. Probation Revocation
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A trial court may revoke a defendant’ s probation when it finds that the probationer
has violated the conditions of probation. See Tenn. Code Ann. § 40-35-310 (1997). Indetermining
whether or not to order revocation, the trial court need not find beyond a reasonable doubt that a
violation of the conditions of probation has occurred. The exi sence of aviolation need only be
supported by apreponderance of the evidence. Tenn. Code Ann. 8 40-35-311(d) (1997). On appeal,
the record must demonstrate that the trial judge has not acted arbitrarily and has exercised
conscientious judgment. State v. Harkins, 811 S.\W.2d 79, 82 (Tenn. 1991); State v. Gregory, 946
S.W.2d 829, 832 (Tenn. Crim. App. 1997). In other words, this court will not reverse the judgment
of thetrial court absent an abuse of discretion, reflected in the record by an absence of substantial
evidence to support the trial judge' sfindings. Harkins, 811 SW.2d at 82.

Theappellant arguesthat, because thebasis of therevocation wasacrime committed
one day prior to the entry of the judgment on the February theft conviction, thetrial court erred. He
essentially argues that heis entitled toa* grace period in which his activity, no matter how heinous,
would not affect his probationary release into society.” Statev. Malone, 928 SW.2d 41, 45 (Tenn.
Crim. App. 1995). The appellant citesthis court’sopinionsin Malone, supra; Statev. Smith, 909
SW.2d 471 (Tenn. Crim. App. 1995); and Statev. Stone, 880 S.W.2d 746 (Tenn. Crim. App. 1994),
to support his argument. We must respectfully disagree.

Thiscourt haspreviousy recogni zed that adefendant who hasbeen granted probation
has “aliberty interest that is protected by due process of law,” and must have reasonable notice of
the conduct that isprohibited. Statev. Stubblefidd, 953 SW.2d 223, 225 (Tenn. Crim. App. 1997)
(citing Practy v. State, 525 S.W.2d 677, 680 (Tenn. Crim. App. 1974)). Wehaveal so concluded that
atrial court will usually be unableto revokeadefendant’ s probation for offenses based on violation
of the conditions of probation if those violations occurred before the conditions were set.
Stubblefield, 953 S.W.2d at 225. Aswe noted in Stubblefield,

revoking probation based upon criminal acts a defendant committed

beforebeing placed on probation doesnot implicatethese dueprocess

concerns because, unlike other conditions of probation that may be

imposed, the defendant is deemed to have notice that his or her

conduct must conform to the requirements of the law from thetime

of the law’ s enactment.

Id. Moreover, this court has stated that if adefendant engagesin criminal conduct after arrest and
such conduct isnot disclosed to thetrial court at thetime of the grant of probation, such conduct may
be considered for the purpose of revoking defendant’ sprobation. Statev. Williams 52 S.W.3d 109,
122 (Tenn. Crim. App. 2001).

In the instant case, the appellant tedified at the evidentiary hearing. He conceded
that, subsequent to the grant of probation, he pled guilty for the offensewhich occurred on February
21, 2001. Asnoted, the appdlant also admitted that, since being placed on probation, he had pled
guilty to four forgery offenses and also had charges pending in Cumberland County at the time of
therevocation hearing. Notably, initsruling, thetrial court stated that, although the proof from the
record is unclear as to whether the appellant was granted probation on February 20, 2001, or
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February 22, 2001, at the time appellant was granted probation the trial court was unaware of the
offense committed on February 21, 2001.! Regardless, therecord clearly supportsthetrial court’s
revocation of appellant’ s probation.

B. Alternative Sentencing

The appellant also argues that the trial court should have granted him alternative
sentencing for the four forgery convictions. When an appellant chdlenges the length, range, or
manner of service of a sentence, this court conducts a de novo review of the record with a
presumption that the determinations of the sentencing court were correct. See Tenn. Code Ann. §
8 40-35-401(d) (1997). “However, the presumption of correctness which accompanies the trial
court’s action is conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principlesand al relevant factsand circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (T enn. 1991). Inconducting a de novo review, this court must consider (a) al the
evidenceat trial and the sentencing hearing; (b) the presentencereport; (¢) the sentencingprinciples,
(d) the arguments of counsel; () the nature and characteristics of the offenses; (f) any statutory
mititgating and enhanci ng factors; (g) any statement that the defendant made on his own behalf; and
(h) thedefendant’ spotential for rehabilitation. See Tenn. Code Ann. § §40-35-102 and -103 (1997),
and -210(b) (Supp. 2001). The burden of showing that a sentence was improper is upon the
appealing party. See Tenn. Code Ann. 8§ 40-35-401(d), Sentencing Commission Comments.

Tenn. Code Ann. 8§ 40-35-102(5) recognizes that “state prison capacities and the
fundsto build and maintain them arelimited,” and providesthat only “ convicted felons committing
the most severe offenses, possessing criminal histories evincing a clear disregard for the laws and
morals of society, and evincing falure of past efforts at rehabilitaion shall be given first priority
regarding sentencing involving incarceration.” A defendant who does not fall within this class of
offenders and “who is an especially mitigated or standard offender convicted of aClassC, D or E
felony is presumed to be afavorable candidate for alternative sentencing options in the absence of
evidence to the contrary.” Tenn. Code Ann. 8§ 40-35-102(6). Furthermore, “[t]he trial court must
presumethat adefendant sentenced to eight yearsor lessand not an offender for whom incarceration
isapriority issubject to alternative sentencing and that a sentence ather than incarceration would
resultin successful rehabilitation.” Statev. Byrd, 861 S.W.2d 377, 379-80 (Tenn. Crim. App. 1993)
(citation omitted); seealso Tenn. Code Ann. 8 40-35-303(a) (Supp. 2001). However, “[i]f the court
is presented with evidence sufficient to overcome the presumption, then it may sentence the
defendant to confinement according to the statutory provision.” Ashby, 823 SW.2d at 1609.
Evidence suffident to overcome the presumption indudes evidence showing that:

(A) [c]lonfinement is necessary to protect society by restraining a

defendant who has along history of criminal conduct;

(B) [c]onfinement is necessary to avoid depreciating the seriousness

of the offense or confinement is particularly suited to provide an

effective deterrence to others likely to commit similar offenses; or

1 Therecord refl ectsthat boththe pleaagreement which was signed by appellant and the supplemental probation
order are dated February 20, 2001.
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(C) [m]easures less restrictive than confinement have frequently or
recently been applied unsuccessfully tothe defendant.
Tenn. Code Ann. § 40-35-103(1)(A)-(C).

The presumption in favor of alternative sentencing may be overcome by facts
contained in the presentence report, evidence presented by the State, the testimony of the accused
or a defense witness, or any other source, provided it is made a part of the record. See State v.
Parker, 932 S.\W.2d 945, 958 (Tenn. Crim. App. 1996). Additionally, a court should consider the
defendant’s potential or lack of potential for rehabilitation when determining if an alternative
sentence would be appropriate. See Tenn. Code Ann. 8 40-35-103(5). A court may also apply the
mitigating and enhancement factors set forth in Tenn. Code Ann. § § 40-35-113 and -114 (1997) as
they are relevant to the sentencing considerations set forthin Tenn. Code Ann. § 40-35-103. See
Tenn. Code Ann. § 40-35-210(b)(5).

Weconcludethat thetrial court properly denied alternative sentencing. Measuresless
restrictive than confinement had recently been granted the appellant and had obviously been
unsuccessful. Again, either one day before or one day after the granting of probation, the appellant
committed another criminal act. He subsequently pled guilty to four counts of forgery and had
additional charges pending. Moreover, at the sentencing hearing, the appellant refused to accept
responsibilityfor hisactions, providing the court with numerous excusesfor hisconduct. Indenying
alternative sentencing, thetrial court correctly recognized that the gopellant is presumed to be a
favorablecandidate for alternative sentencing. However, thetrial court correctly concluded that the
presumption had been successfully rebutted. Specifically, thetrial court noted:

[H]eisnot acandidate—aproper candidate for an alternative sentence

in the forgery cases, although he's presumed to be so. The reason

being is his criminal history, just— trying to walk out of Walmart

with acomputer in October, and then stealing and forging checksin

December, and then being involved in another theft or forgery in

February. | mean, that’s— and these aren’t things that were driven by

an addiction or anything else. Thesewerejust thingsthat he decided

to do for whatever bizarre reasons.

And Mr. Cline doesn’t— is not open and truthful on the witness
stand. Hequalifiesall hisanswers. He doesn’t accept respongbility
for these offenses. He aways tries to minimize his involvement
every time he says something about it. You know, it's — the
likelihood of rehabilitation is just extremely poor, given the
circumstances.

Accordingly, thetria court properly deni ed the appel lant’ s request for alternative sentencing.

Tangentidly, we note that, in our review of the record, the judgments of conviction
for the appellant’ s four forgery convictionscontain error. All four judgments, which were entered



on August 28, 2001, indicate that the underlying offenses occurred in December 2001. However,
theindictmentson these chargesclearly reflect that theforgery offenses occurred in December 2000.

[11. Conclusion
Accordingly, thismatter isremanded to thetrial court for correction of thejudgments
on the June 2001 forgery convictions from an offense date of December 2001 to an offense date of
December 2000. The judgments of the trial court are affirmed in all other respects.

NORMA McGEE OGLE, JUDGE



