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OPINION

|. Factual Background
On October 25, 1999, the appellant was convicted by ajury in the Bedford County
Circuit Court of one count of possession of .5 grams or more of cocaine with intent to sell and was
sentenced as a Range |1 offender to seventeen years and six months incarceration. The appellant




successully appeal ed his conviction and the casewasremanded for new trial. Sanders, No. M2000-
00603-CCA-R3-CD, 2001 Tenn. Crim. App. LEXIS 38, at**13-14. Upon retrial, the State first
presented the testimony of Officer JamesWilkersonwiththe ShelbyvillePolice Department. Officer
Wilkerson testified that, due to numerous complaints of narcotics activity on Byrd Street, he and
Detective Tony Andrew Collins were patrolling the Byrd Street area of Shelbyville on the night of
October 30, 1998. Officer Wilkerson observed theappel lant erratically driving aPontiac Bonneville
and began following him. Eventually, the appellant drove the vehicle into adriveway at 433 Byrd
Street and stopped. Officer Wilkerson parked hisunmarked vehicle on theroad near the appellant’s
vehicle. The appellant immediately exited the vehicle and began walking toward the officers
vehicle. Officer Wilkerson and Detective Collins exited their vehicle, identified themselves as
police, and approached theappel lant’ svehicle. Officer Wilkerson waked toward the appellant who
was on the driver’ s side of the vehicle, and Detective Collins approached the passenger side of the
vehicle. Officer Wilkerson testified that two other individuals remained insidethe vehicle. Willie
Dwayne Webster was in the front passenger seat, and Santita Makeva Sutton was in the back seat.

Officer Wilkerson recounted that the appellant, who had been driving thevehicle, met
him at therear of thevehicleonthedriver’ sside. He described the appellant as having a strong odor
of acohol, and additionally recalled that the appellant had a “real bad tremor,” was shaking,
sweating, and appeared extremely nervous. Officer Wilkerson did a*“ pat-down” for weapons and
instructed the appellant to sit on the ground.

Detective Collins testified tha, while Officer Wilkerson was talking with the
appellant, he was observing the passengers inside the vehicle. He became concerned when he
noticed Webster doing a* pushing motion” or an “up and down motion” with his hands. Detective
Coallins pulled his weapon and instructed the passengers to keep their hands in plain sight. Once
other officersarrived to assist, Detective Collinsinstructed Webster and Sutton to exit the vehicle.
He performed a pat-down search of both passengers and the officers proceeded to conduct a search
of the vehicle.

Officer Wilkerson stated that the vehicle had bucket seats in front, and, located
betweenthedriver’ sseat and the center console, he discovered a 12 gauge Winchester tactical pump
shotgun with a pistol grip. The gun was fully loaded with “one in the chamber.” Extra shotgun
shells were discovered in the back seat of the vehicle.

During thesearch, Detective Collinsfound, inthedriver’ sseat, apurple Crown Royal
bag containing two small, clear plastic bags. Insideeach plastic bag was a substance that appeared
to be crack cocaine. The three occupants of the vehicle were arrested and taken to the Shelbyville
police station where they were searched. The police found $2,120.25 in small denominations in
Webster’ s pocket and $95 in cash in the appellant’ s possession.

DonnaFlowers, aforensic chemist with the Tennessee Bureau of Investigation (TBI)
crimelaboratory, testified that the substance found in the Crown Royal bag was 3.5 gramsof cocaine
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base, which is more commonly known as crack cocaine* Officer Wilkerson testified that the
approximate street value of 3.5 gramsof crack cocaineis $350 if the drug is purchased in one large
amount. However, he advised that most userspurchase crack cocainein $20rocksand“[t]hesmaller
the amount, the more you pay.” Officer Wilkerson asserted that, typically, users of crack cocaine
possessonly asmall amount of thedrug at atime, usudly worth around $20-$50. He also explained
that crack cocaineis customarily smoked in a“crack pipe’; however, no crack pipe was discovered
inthevehideor inthepossession of any of the occupants. Moreover, Officer Wilkersonrelated that,
in his experience, drug dealers commonly use Crown Royal bags to conceal their drugs.
Additionally, he maintaned that packaging drugsin separate bagsindicates that the substanceisfor
distribution. He recounted that 3.5 gramsis a large amount for personal use, suggesting that the
crack cocaine was for distribution.

Officer Wilkerson testified that he interviewed the appellant at the police station.
Duringtheinterview, the appellant denied ownership of thedrugs. Officer Wilkerson acknowledged
that he did not remember if the appellant denied ownership of the vehicle or the gun. However, he
noted that the gppellant was driving the vehicle, and the gun was located within easy reach of the
appellant; in fact, Officer Wilkerson noted that the appellant’ s right hand and leg could have rested
on the gun while the appellant was driving.

Based upon the foregoing evidence, ajury convicted the appe lant of possession of
.5 grams or more of cocaine with intent to sell. At the sentencing hearing, the trial court
incorporated the evidence from thetrial and from the first sentencing hearing,? and, concluding that
therewas no reason to ater the sentenceimposed upon the appel lant after thefirst trial, thetrial court
againsentenced the appellant asaRangel | offender to seventeen yearsand six monthsincarceration.
The appellant now appeals his conviction and his sentence.

[I. Analysis
A. Sufficiency of the Evidence

In reviewing the sufficiency of the evidence underlying a conviction, this court does
not reweigh or reevaluate the evidence. State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978).
Because the jury resolves all questions regarding the credibility, weight, and application of the
evidence, “[a] guilty verdict by the jury, approved by thetrial court, accredits the testimony of the
witnessesfor the Stateand resolvesdl conflictsinfavor of theprosecution’ stheory.” Statev. Bland,
958 SW.2d 651, 659 (Tenn. 1997). In other words, the State is entitled to the strongest | egitimate
view of the evidence contained in the record as well as all reasonable and legitimate inferences
which may be drawn from the evidence. Statev. Tuttle, 914 SW.2d 926, 932 (Tenn. Crim. App.
1995). Accordingly, to be successful in hischallengeto hisconviction, the appel lant must establish

1 The parties stipulated that Flowersis an expert in the field of forensic chemistry.
2 W e note that the State and the appellant agreed to incorporate the evidence adduced at the first sentencing

hearing into the sentencing hearing for theinstant conviction. Furthermore, the State and the appellant agreed to simply
update the presentence report rather than holding a completely new hearing.
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that no reasonable trier of fact could have found the essential e ements of the offense in question
beyond areasonable doubt. Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979);
Tenn. R. App. P. 13(e).

In order to obtain the appellant’s conviction, the State needed to prove that the
appellant knowingly possessed .5 grams or more of cocaine with intent to sell. Tenn. Code Ann. 8§
39-17-417 (1997). The appellant specifically contends that “the State faled to prove that Mr.
Sanders had actual or constructive possession of the crack cocaine.”

This court has explained:

Proof that a possession isknowing will usually depend on inference

and circumstantial evidence. Knowledge may be inferred from

control over the vehicle in which the contraband is secreted.

Possession of acontrolled substance can be based on either actual or

constructive possession. The state may establish constructive

possession by demonstrating that the defendant has the power and

intention to exercise dominion and control over the controlled

substance either directly or through others. In essence, constructive

possession is the ability to reduce an object to actual possession.
Statev. Brown, 915 SW.2d 3, 7 (Tenn. Crim. App. 1995) (citations omitted). Moreover, itiswell-
established that a person’s mere presence in an area where drugs are discovered is not, standing
alone, sufficient to establish that the person possessed the drugs. State v. Cooper, 736 S.W.2d 125,
129 (Tenn. Crim. App. 1987). Additionally, “mere association with a person who does in fact
control the drugs or the property where the drugs are discovered isinsufficient to support afinding
that the person possessed the drugs.” Brown, 915 SW.2d at 8. Furthermore, possession can be
either individual or joint. See State v. Copeland, 677 SW.2d 471, 476 (Tenn. Crim. App. 1984).

In the instant case, the crack cocaine was found in the driver’s seat of the vehicle
driven by the appellant who had just gotten out of the vehicle. See State v. Steven D. Pittman, No.
M1999-00320-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 304, at **8-9 (Nashville, April 7,
2000), perm. to appeal denied, (Tenn. 2000). Whiletherewas no proof that the appd lant owned the
vehicle, there was substantial proof that the appellant was driving the vehicle. This court has held
“that a defendant’s possession of contraband may be inferred from a defendant’s ownership or
control over avehicleinwhich the contraband is secreted.” Statev. JamesA. Jackson, No. M 1998-
00035-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 373, at * 36 (Nashville, May 5, 2000); see aso
Statev. ElpidioValdez, No. M1999-00791-CCA-R3-CD, 2001 Tenn. Crim. App. LEXIS256, at * 16
(Nashville, April 4, 2001). We find that this evidence is sufficient to prove that the appellant had
the “ability to reduce the [crack cocaine] to actud possession.” Brown, 915 SW.2d at 7. In sum,
the appellant was driving the vehicle, the drugswerefound in his seat, the pump-action shotgun was
located directly by the driver’s seat, and the vehicle “was in an area known for drug transactions.”
Id. at 8; seealso Statev. Shaw, 37 S.W.3d 900, 903 (Tenn. 2001). Additionally, we notethat Officer
Wilkerson described the appellant as“ very nervous.” See Statev. SelinaG. Harrelson, No. W1999-
00521-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 583, at *20 (Jackson, July 28, 2000). These
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factsconstitute more than mere presencein an areawhere the drugswere found and more than mere
association with the other passengers. Brown, 915 SW.2d at 8.

Oncetheappellant’ spossession of the cocainewas established, the Statewasrequired
to prove tha he possessed the cocaine with the intent to sell. Tenn. Code Ann. § 39-17-419 (1997)
provides that “[i]t may be inferred from the amount of a controlled substance or substances
possessed by an offender, along with other relevant facts surrounding the arrest, that the controlled
substance or substances were possessed with the purpose of selling or otherwise dispensing.”
Flowers, the TBI forensic chemist, testified that her examination of the substance verified that it was
3.5 grams of crack cocaine. Again, Officer Wilkerson asserted that 3.5 gramsis alarge amount of
crack cocaine for an addict or mere user to possess for their own use and opined that 3.5 grams of
crack cocaineisworth at least $350. In hisexperience, most users buy $20 rocks and only have $20
to $50 worth of crack cocaine a any one time. Officer Wilkerson testified that drug dealers
commonly hide their stash in Crown Royal bags and package the drugs in separate plastic bags for
the purpose of distribution. See State v. Larry Wayne Burney, No. M1999-00628-CCA-R3-CD,
2000 Tenn. Crim. App. LEX1S 303, at **7-8 (Nashville, April 7,2000). Furthermore, the appellant
was found with $95 in small bills and his passenger, Webster, was found with over two thousand
dollarsinhispossession. Additionaly, we again notethat the appellant possessed al oaded shotgun.
See State v. Adarryl Devon Brooks, No. W1999-00632-CCA-R3-CO, 2001 Tenn. Crim. App.
LEXIS 21, at **9-10 (Jackson, January 9, 2001). Moreover, no drug paraphernalia, such asa“crack
pipe” for theingestion of crack cocaine, was discovered in the vehicle or on any of the passengers.®
Brown, 915 SW.2d & 8. We condlude that this evidence is sufficient to sustain the appellant’s
conviction for possessing over .5 grams of cocaine with intent to sell.

B. Sentencing

As his second issue, the appellant arguesthat the trial court erred in sentencing him
to seventeen yearsand six monthsincarceration, complaining that he received “ almost the maximum
sentence.” Generally, if the record reveals that the trial court adequately considered sentencing
principles and all relevant facts and circumstances, this court will accord the trial court’s
determinations a presumption of correctness. Tenn. Code Ann. § 40-35-401(d) (1997); State v.
Ashby, 823 SW.2d 166, 169 (Tenn. 1991). In any event, the burden is on the appdlant to
demonstratetheimpropriety of hissentence. Tenn. Code Ann. 8 40-35-401, Sentencing Commission
Comments. The appellant contends that the record does not demonstrate that the trial court
considered the sentencing principles. However, our review indicates that the trial court made the
appropriate considerations to warrant the application of the presumption of correctness.

We must consider the following factorsin the course of our de novo review: (1) the
evidence, if any, received at the trial and the sentencing hearing; (2) the presentence report; (3) the
principles of sentencing and arguments as to sentencing aternatives, (4) the nature and
characteristicsof the criminal conduct involved; (5) evidenceand information offered by the parties

3 W e note that D etective Collins did remember that rolling papers were found on Sutton, but he asserted that
crack cocaineisnot ingested by employing rolling papers.
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on enhancement and mitigating factors; (6) any statement by the appellant in hisown behalf; and (7)
the appellant’s potential for rehabilitation or treatment. Tenn. Code Ann. 8§ 40-35-102 and -103
(1997), -210 (Supp. 2001); see also Ashby, 823 SW.2d at 168.

Initially, thetrial court determined that the appellant wasaRange || offender and the
appellant does not contest this finding. We note that the appellant has more than two prior felony
convictionsand, accordingly, was properly considered to be aRange | offender. Tenn. Code Ann.
8§ 40-35-106(a)(1) and (c) (1997). Furthermore, possession of morethan .5 grams of cocaineisa
classB felony. Tenn. Code Ann. 8 39-17-417(c)(1) (1997). Thus, thetrid court needed to set the
appellant’ s sentence at “not less than twelve (12) nor more than twenty (20) years.” Tenn. Code
Ann. 8§ 40-35-112(b)(2) (1997).

Tenn. Code Ann. § 40-35-210 (Supp. 2001) provides

(c) The presumptive sentencefor aClass B, C, D and E felony shall
be the minimum sentence in therangeif there are no enhancement or
mitigating factors. . . .

(d) Should there be enhancement but no mitigating factorsfor aClass
B, C, D or E felony, then the court may set the sentence above the
minimum in that range but still within therange. . . .

(e) Should there be enhancement and mitigating factorsfor aClassB,
C, D or E felony, thecourt must start at the minimum sentencein the
range, enhance the sentence within the range as appropriate for the
enhancement factors, then reduce the sentence within the range as
appropriate for the mitigating factors. . . .

Thetrial court found the existence of three enhancement factors. First, thetrial court
determined that the appellant “ has a previous history of criminal convictions or criminal behavior
in addition to those necessary to establish the appropriaterange.” Tenn. Code Ann. § 40-35-114(1)
(1997). The presentence report reflects that the appellant has been convicted of three felony
offenses, one more than is necessary to establish the appellant’s status as a Range Il offender.
Moreover, the appellant admitted at the first sentencing hearing that he has a history of smoking
crack cocaine. SeeStatev. Alexander, 957 S\W.2d 1, 7 (Tenn. Crim. App. 1997); Statev. LaDaniel
Ray Williams, No. 03C01-9701-CR-00002, 1998 Tenn. Crim. App. LEXIS 20, at *6 (Knoxuville,
January 8,1998). Additionally, heacknowledged that he had anumber of misdemeanor convictions,
but he was unsure of the exact number. See State v. Maurice Garner, No. 02C01-9508-CR-00223,
1997 Tenn. Crim. App. LEX1S 476, at * 18 (Jackson, May 19, 1997). We conclude that these facts
are sufficient to support the trial court’s application of enhancement factor (1).

Thetrial court also found that the appel lant “ has aprevioushistory of unwillingness
to comply with the conditions of a sentence involving releasein the community.” Tenn. Code Ann.
§ 40-35-114(8). At the sentencing hearing, the appellant admitted to two previous probation
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revocations, thus warranting the application of this enhancement factor. See State v. Jackson, 60
S.W.3d 738, 741 (Tenn. 2001).

Additionally, the trial court afforded great weight to the fact that the appellant
“possessed or employed afirearm, explosive device or other deadly weapon during the commission
of the offense.” Tenn. Code Ann. § 40-35-114(9). Particularly, the court was concerned that the
appellant possessed a “very lethal and dangerous wegpon™ in order to “use in the event there was
some difficulty surrounding these drugs.” We dso agree with the trial court’s application of this
enhancement factor. See State v. Johnny Wayne Tillery, No. 01C01-9506-CC-00182, 1998 Tenn.
Crim. App. LEX1S 421, at *47 (Nashville, March 30, 1998).

Thetria court found that there were no mitigating factors present. In hisbrief, the
appellant * concedes that there are enhancement factors present but submits that the trial court did
not correctly weigh the mitigating factors presented.” Specifically, the appellant first contends that
his“criminal conduct neither caused nor threatened serious bodily injury.” Tenn. Code Ann. 8§ 40-
35-113(1) (1997). Our supreme court recently rgected the per se denial of this mitigating factor in
cocaine cases, however, the court indicated that denying mitigation might be appropriatein certain
factual situations. State v. Ross, 49 S.W.3d 833, 848-849 (Tenn. 2001); see also State v. Chianti
Fuller, No. M2001-00463-CCA-R3-CD, 2001 Tenn. Crim. App. LEXI1S962, at ** 16-17 (Nashville,
December 28, 2001); cf. State v. Vanderford, 980 S.W.2d 390, 407 (Tenn. Crim. App. 1997). We
believetheinstant caseis one such situation. The appellant was driving around with afully-loaded
12 gauge shotgun in aneighborhood known for drug transactions. Moreover, therewas*“onein the
chamber”; in other words, the gun was ready to fire. We conclude that these circumstances are
sufficient to warrant the denial of this mitigation factor.

The appellant also contends that he “played a minor role in the commission of the
offense.” Tenn. Code Ann. § 40-35-113(4). We disagree. The appdlant wasdriving the vehicle
in which the drugs were found, the drugs were discovered in the seat the appelant had recently
vacated, and the loaded shotgun wasdiscovered in an area easily accessibletothe appelant. These
actions do not indicate that the appellant played a*“minor role” in the crime.

The appellant further argues that “although guilty of the crime, [he] committed the
offenseunder such unusual cdrcumstancesthat it isunlikdy that a sustained intent to violatethe law
motivated the criminal conduct.” Tenn. Code Ann. 840-35-113(11). At the sentencing hearing, the
appellant argued that, because he was a crack addict, he was suffering under the influence of the
addiction. We do not find thesefacts sufficient to warrant the application of this mitigating factor,
particularly in light of the appdlant’s admission that he has not pursued treatment for his drug
addiction even though such treatment has been offered. By continually using crack, the appellant
essentidly admitted a sustained intent to violate the law, an intent that was furthered when the
appellant engaged in the sale of crack cocaine.

Additionally, the appellant statesthat he“ acted under duress or under thedomination
of another person, even though the duress or the domination of another person is not sufficient to
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constitute a defense to the crime.” Tenn. Code Ann. § 40-35-113(12). The record is completely
devoid of any proof to support the application of this mitigating factor.

Finally, the appellant maintains that, under the “ catch-adl” provision of Tenn. Code
Ann. 8 40-35-113(13), the trial court should have considered that the appelant was an honorably
discharged veteran and that he had a good work history. Peripherally, we note that, although the
appellant’s status as an honorably discharged veteran is unverified, the State conceded at the
sentencing hearing that the gppellant was honorably discharged from the armed services.
Nonetheless, the State argued that, soon after his discharge from the military, the appellant began
to commit serious felonies. Accordingly, the State contended that any mitigation would be
minimized due to the appellant’s quick descent into a criminal lifestyle following his honorable
discharge. We agree. Whilethe appellant’s serviceto his country is admirable, he soon turned to
alife of crime upon leaving the military. Even assuming arguendo that this factor is applicable, it
is entitled to little weight. See State v. Ronald Collier, No. 02C01-9402-CC-00029, 1994 Tenn.
Crim. App. LEXIS 636, at *8 (Jackson, October 5, 1994) (stating that it is not mandatory for atrial
court to consider an honorabledischarge); cf. Statev. Joe C. Anderson, No. E1999-02485-CCA-R3-
CD, 2000 Tenn. Crim. App. LEXIS 707, at **21-22 (Knoxville, September 12, 2000), perm. to
appeal denied, (Tenn. 2001).

Additionally, the appellant arguesthat hehasa“fairly substantial work history.” We
do not find this statement to be supported by the record. The appellant argues that he has been
employed in construction “on and off” for approximately the past ten years. However, the record
reflectsthat hewasincarcerated for much of thelast ten years. Additionally, most of the appellant’s
alleged work history isunverified. Accordingly, we do not fault the trial court for failing to apply
thismitigating factor. See Statev. Kevin LaneFarrar, No. M2001-01370-CCA-R3-CD, 2002 Tenn.
Crim. App. LEXIS337, at*22 (Nashville, April 16, 2002), application for permission to appeal filed
(Tenn. 2002); see also State v. Haison Fields, No. M2000-02144-CCA-R3-CD, 2001 Tenn. Crim.
App. LEXIS 804, at **35-36 (Nashville, October 8, 2001), perm. to appeal denied, (Tenn. 2002).
Therefore, we concludethat thetrial court did not err in sentencing the appellant to seventeen years
and six months incarceration.

[11. Conclusion
Based upon the foregoing, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE



