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OPINION

FACTS

_____OnJanuary 23, 2001, the petitioner, Russell Ray Epperson, pled guilty inthe Madison County
Criminal Court to facilitation of aggravated rape, a Class B felony; facilitation of especially
aggravated kidnapping, a Class B felony; facilitation of especially aggravated robbery, a Class B
felony; and aggravated burglary, aClass C felony. Pursuant to the terms of his plea agreement, he
was sentenced as a Range |, standard offender to an effective sentence of twenty years. The
assistant district attorney general provided the following factual account of the crimes at the guilty
plea hearing:



Y our Honor, the State would show at thetrial of the matter that
onthe6™ of September of 1999, the defendant did enter the habitation
of Lucille Jones under the guise of asking for a glass of water.

While in the home, he struck her in the head with an object
believed to be avase, causing her to have seriousinjuries. Today she
is here. She still has problems with her eye hurting. Sheis losing
sightin one eyeasaresult of that blow. After the strike on the head,
she was sexually penetrated without her consent. And during and
after therape, shewastied up with [g] cord and moved to another part
of theresidence. All that occurred herein Jackson, Madison County.
Also, taken from her was her purse containing about $200.00.

On June 18, 2001, the petitioner filed a pro se petition for writ of habeas corpus, or, in the
aternative, a petition for post-conviction relief, alleging, inter alia, that his trial counsel was
ineffectiveand hisguilty pleainvoluntary, and that the indictment failed to put him on notice of the
crimes of which he was charged. Post-conviction counsel was gppointed, and on September 27,
2001, an evidentiary hearing was held before the post-conviction court. During opening arguments
at the evidentiary hearing, post-conviction counsel asserted that the petitioner’ s trial counsel was
ineffective, inter alia, for failing to secure an dibi witness necessary for the proper defense of the
case; that the petitioner’ sguilty pleawasinvoluntary duetotrial counsel’ sineffectiveassistanceand
thefact that it was not performed in open court; and that an erroneous date contained on one count
of the indictment prevented the petitioner from adequately preparing his defense.

The first witness at the evidentiary hearing was the petitioner’ strid counsel, who testified
that she graduated from Rutgers Law School in 1987, and had been an assistant public defender for
approximately sevenyears. Shesaid that her first contact with the petitioner occurred when shewas
appointed to represent him on hisarraignment day. Shortly thereafter, she met with himto discuss
his case and was told of his alibi, that he was claiming to have been in his mother’ s basement with
awoman named Sylbrenda Smith at thetime of thecrime. Trial counsel testified that she spokewith
Smith by telephone once, and made severd attempts to have her subpoenaed. Smith appeared in
court one time, on aday in which the case was continued at the request of the State. Trial counsel
said that the case was originally set for trial on February 9, 2000, and that she did not recall the
reason for the continuance.

Trial counsel said that Smith was not present on January 23, 2001, the final setting for the
petitioner’ strial. Sheexplained on cross-examinationthat Smithwas* elusive,” never stayinginone
placevery long, and making it difficult for theinvestigatorsfrom the public defender’ sofficeto keep
up with her. According to trial counsel, they located Smith a couple of times, but she would then
disappear, forcing trial counsel to send the investigators back out to look for her again. Although
trial counsel attempted to learn Smith’s whereabouts from her family members, she was
unsuccessful. The petitioner’ s sister, however, was able to substantiate the alibi, and trial counsel
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said that she had been prepared on the final trid date to present the petitioner’s dibi defense with
the testimony of the sister alone, if necessary.

Tria counsd further testified that she filed a number of motions in the case, including a
Notice of Alibi, a Brady motion, a Motion in Limine for the Admissibility of Evidence, aMotion
to Preserve Evidence, a Motion to Provide Witness Statements, a Motion for Disclosure of
Impeaching Evidence, aMotion for aMorgan Hearing, and aMotion for Expert Servicesto request
ex partefundsfor aDNA expert to review the DNA evidencein the case. She denied that shefiled
these motions at the request of the petitioner, testifying that he had wanted to file other motions of
hisown, and did so. Trial counsel had no memory of whether shefiledaMotion for a Speedy Trial,
but said that if she had, it would have been at the request of the petitioner. She later identified her
signature on a document entitled “Demand for Speedy Trial,” which was filed on April 25, 2000,
and admitted as an exhibit at the hearing. Trial counsel acknowledged that the document contained
the petitioner’ s namein the caption, but the name of another defendant, “Daniel Lee Cole,” in the
body.

Trial counsel said that her DNA expert concurred in the findings of the Tennessee Bureau
of Investigation (“TBI”) laboratory, informing her that he bdieved the DNA evidence in the case
“would be conclusive that it was [the petitioner] who committed the offense.” For that reason, he
“cautioned [her]” that he could not take the stand in the petitioner’s defense. He was, however,
prepared to provide assistance during her cross-examination of the TBI agent who performed the
DNA analysis. She informed the petitioner of the expert’s findings, and reviewed with him the
discovery information she received from the State. She also discussed with him the contradiction
between a police officer’ saffidavit stating that the victim’ sresidence had been “brokenin,” and the
victim’s statement that she had opened the door to her assailant, aswell as the victim’sinability at
the preliminary hearing to identify the petitioner as her attacker. Trial counsel acknowledged tha
there was a police report that contained the name of an officer who did not exist. She said that she
assumed the report had been written by an actual police officer, and that the name at the end of the
report was merely atypographical error. In her view, the report was not subject to impeachment
becauseit was not asworn document.

Trial counsel acknowledged that she had several trials during the week the petitioner pled
guilty, including arape trial in which the jury returned a verdict of guilty. She denied telling the
petitioner that he could either plead guilty or spend therest of hislifeinjail, and had no recollection
of having told him that thejudge was“avery harsh sentencer [sic].” Shetestified that she explained
the range of punishments the petitioner could receive if convicted of the offenses, discussed the
evidencefor and against him, informed him of theguilty verdict in her earlier rape casein which the
DNA evidence had been on her side, and told him that there was aprobability that the DNA evidence
against him in his case would convict him.

Trial counsel testified that the petitioner entered his guilty plea on the trial date, after the

State came down from its original offer of forty yearsto her counteroffer, which the petitioner had
previoudy approved, of twenty years. She said that the guilty plea hearing was held in the jury

-3



room, and that the petitioner was not allowed to meet with hisfamily beforehand. Her recollection
was that the petitioner was “in the cage,” which we presume to be aholding area, prior to entering
his plea, and that there were jurors in the vestibule of the courtroom. She said that, when the
petitioner decided to accept the offer, he was taken around the outside of the courtroom “to the jury
roomto performtheplea.” Trial counsel testified that beforethe petitioner entered hisplea, shefully
informed him of his constitutional rights and the consequences of pleading guilty to the offenses.
She was confident that the petitioner understood the sentence he was to receive, as well as the
constitutional rights he was waiving, including hisright to present his alibi defense.

The petitioner testified that he met with trial counsel seven or eight times, and with an
investigator from her officefour or fivetimes. He said that he asked trial counsel tofilesix or seven
motionson hisbehalf, but that sherefused until after he had filed some motionson hisown. Shethen
filed the samemotions he had filed, aswell as some additional motions herequested. The petitioner
also complained of trid counsel’ sfailureto raise what he thought wereimportant issuesinthe case;
namely, the police report written by anonexistent officer and the* perjury” committed by the officer
who stated that the assailant had broken the victim'’s door to gain entry to her home.

The petitioner acknowledged that he read the guilty plea agreement before signing it. He
further acknowledged that trial counsel explained the agreement to him, and that he told the trial
court at the guilty plea hearing that he was satisfied with counsel’s representation. He asserted
however, that he pled guilty “mostly out of fear.” The petitioner implied that he had felt intimidated
by thefact that the pleawas not taken in front of hisfamily and friends, and that he had believed that
trial counsel would not exert herself todefend him at trial. Hetestified that he had not asked for his
family to be present during his plea because he had assumed they would be there. He said he had
asked trial counsel if he could talk to his family before entering the plea, but she had told him he
could seethem afterwards.

The petitioner testified that trial counsel told him that she did not like the jury pool, and that
the judge presiding over his case had been on a panel that wasin favor of putting convicted rapists
to death. According to histestimony, it “really shook [him] up” to learn that trial counsel did not
think he would win his case. Trial counse also indicated that he would be spending a*“whole lot
morethantwenty years’ injail if hewent to trial, making astatement “ somewhat to [the] effect” that
he would be spending therest of hislifeinjail. Finally, trial counsel had used the assistant district
attorney generd’s first name in addressing a letter to him, writing, “Dear Shaun: Here are some
motions. ..."” The petitioner said he believed such unprofessional familiarity with “the enemy”
showed that something was not “right” with the situation, and that it made him say (presumably to
himself): “Well, if | don’t take this[the plea], | know they’ re going to give me the shaft.”

At the conclusion of the hearing, the post-conviction court denied the petition, issuing oral
findings of fact and conclusions of law from the bench. The court subsequently issued a written
order containing detailed findings of fact and conclusions of law. Initswritten order denying the
petition, the post-conviction court found, inter alia: that the indictment was adequate to put the
petitioner on notice of the charges he would be caled upon to defend; that trid counsel “was well
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prepared” and performed “well within the standards of those required in criminal cases’; and that
the petitioner’ s guilty pleawas knowing and voluntary.

ANALYSIS
|. Post-Conviction Standard of Review

The post-conviction petitioner bears the burden of proving his allegations by clear and
convincing evidence. See Tenn. Code Ann. 8 40-30-210(f). When an evidentiary hearing is held
In the post-conviction setting, the findings of fact made by the court are conclusive on appeal unless
the evidence preponderates against them. See State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999);
Tidwell v. State, 922 S.\W.2d 497, 500 (Tenn. 1996). Where appellatereview involvespurely factual
issues, the appellate court should not reweigh or reevaluate the evidence. See Henley v. State, 960
SW.2d 572, 578 (Tenn. 1997). However, review of atria court’ sapplication of thelaw to thefacts
of the caseis de novo, with no presumption of correctness. See Ruff v. State, 978 S.W.2d 95, 96
(Tenn. 1998). Theissueof ineffective assistance of counsel, which presentsmixed questions of fact
and law, is reviewed de novo, with a presumption of correctness given only to the post-conviction
court’sfindings of fact. SeeFieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001); Burns, 6 SW.3d at
461.

1. Ineffective Assistance of Counsd

Toestablishaclaimof ineffectiveassistance of counsd, the petitioner hasthe burdento show
both that trid counsel’s performance was deficient, and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App.
1997), perm. to appeal denied (Tenn. 1998) (noting that same standard for determining ineffective
assistance of counsel that is applied in federal cases also appliesin Tennessee). The Strickland
standard is atwo-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequiresshowing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.
The deficient performance prong of the test is satisfied by showing that “counsd’ s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing

professional norms.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
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at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975)). When analyzing a
petitioner’s allegations of ineffective assistance of counsel, this court must indulge in a strong
presumption that the conduct of counsel fell within the range of reasonable professional assistance,
see Strickland, 466 U.S. a 690, 104 S. Ct. at 2066, and may not second-guess the tactical and
strategic choices made by trial counsel unless they were uninformed because of inadequate
preparation. See Hellard v. State, 629 S.W.2d 4, 9 (Tenn. 1982).

The prejudice prong of the test is satisfied by showing a reasonable probability, i.e., a
“probability sufficient to undermine confidence in the outcome,” that “but for counsd’s
unprofessional errors, theresult of the proceeding would have been different.” Strickland, 466 U.S.
at 694, 104 S. Ct. at 2068. When a petitioner’ s ineffective assistance claim is made in the context
of aconviction stemming from aguilty plea, he must prove areasonable probability that wereit not
for deficienciesin hiscounsel’ s performance, hewould not have pled guilty, but instead would have
insisted on going to trial. See Shazel v. State, 966 S.W.2d 414, 416 (Tenn. 1998) (quoting Hill v.
Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370-71, 88 L. Ed.2d 203 (1985)). “In cases involving a
guilty plea or plea of nolo contendere, the petitioner must show ‘prejudice’ by demonstrating that,
but for counsel’s errors, he would not have pleaded guilty but would have insisted upon going to
trial.” Hicksv. State, 983 S.W.2d 240, 246 (Tenn. Crim. App.), perm. to appeal denied (Tenn. 1998)
(citing Hill, 474 U.S. a& 59, 106 S. Ct. at 370; Bankston v. State, 815 S.W.2d 213, 215 (Tenn. Crim.
App. 1991)).

Because both prongs of the test must be satisfied, a failure to show either deficient
performance or resulting prejudice results in a failure to establish the claim. See Henley, 960
S.W.2d at 580. For this reason, courts need not approach the Strickland test in a specific order or
even “address both components of the inquiry if the defendant makes an insufficient showing on
one.” 466 U.S. at 697, 104 S. Ct. at 2069; see also Goad, 938 S.W.2d at 370 (stating that “failure
to prove either deficiency or prejudice provides a sufficient basis to deny relief on the ineffective
assistance clam”).

The petitioner contends that the evidence shows that trial counsel was deficient for failing
to secure the appearance of hisalibi witness, failing to file motions until requested by the petitioner,
delaying infiling amotion for aspeedy trial, having the wrong defendant’ s namein the body of the
speedy trial motion, and failing to investigate the police report that contained the name of the
nonexistent officer and the affidavit of the officer who stated that the entry into the victim’s home
was by force. He arguesthat trial counsel’ sfailure to “actively secure’ his defense, combined with
thedelay inhistrial, prevented him from being able to present hisalibi defense, thereby prejudicing
the outcome of his case.

In denying relief on this claim, the post-conviction court found that the petitioner failed to
show any deficiency in trial counsel’s representation, or that he was in any way prejudiced by
counsel’ sperformance. Therecord fully supportsthesefindings. Tria counsel’ stestimony indicates
that she thoroughly prepared the petitioner’s case. Shetestified that she filed anumber of motions
on her own initiative, including amotion for expert services. Additionally, she interviewed all the
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witnessesin the case, including the police officers; received and reviewed discovery from the State;
discussed the evidence with the petitioner; and fully informed the petitioner of the consequences of
pleading guilty. Shealso made every effort to secure Smith’s appearance at the petitioner s trial,
sending investigators out to search for her and speaking with her family in an attempt to determine
her whereabouts. Trial counsel did not believetherewas anything el se she could have doneto secure
Smith’ s appearance, and the petitioner has not shown that there was anything else that could have
been done. Furthermore, asthe State points out, by not calling Smith asawitness at the evidentiary
hearing, the petitioner was unable to show what her testimony would have been had she appeared
totestify at histrial.! Thus, even if he had successfully met the deficient performance prong of the
Strickland test, he would still be unable to demonstrate that counsel’s deficiency prejudiced the
outcome of his case.

The petitioner also failed to show how trial counsel was deficient for failing to investigate
theinconsistenciesin the policereport and police officer’ saffidavit, which he believed should have
been raised asissues, or how any alleged deficiency in thisregard prejudiced his case, causng him
to plead guilty instead of proceedingtotrial. Trial counsel testified that there was no question that
the unsworn police report was real and had been written by a police officer, and that she had
assumed that it merely contained atypographical error in the officer’ sname. She also testified that
she talked to all the witnesses in the case, including the police officers involved, and that she
discussed with the petitioner the affidavit of the police officer who stated that the victim'’ sresidence
had been forcibly entered. Trial counsel further testified that she was fully prepared to go to trial
with the petitioner’ s alibi defense at the time that he entered his plea of guilty.

Finally, we disagreethat trial counsel’sfailureto file amotion for a speedy trial until April
25, 2000, or the fact that the motion contained the wrong defendant’'s name in the body,
demonstrates any deficiency in counsel’ s performance. With the exception of the single instance of
the wrong defendant’ s namein the body of the motion, al of the other information in the “ Demand
for Speedy Trial” appears to be correct. A single typographical error in aroutine motion for a
speedy trial does not constitute deficient performance. Nor can the petitioner show how a minor
error caused him to plead guilty when he otherwise would have insisted on going to trial. 1nsum,
by failingto show either adeficiency in counsel’ sperformance or how any alleged deficiency caused
him to plead guilty instead of proceeding to trial, the petitioner has failed to meet his burden of
demonstrating that he was denied the effective assistance of trial counsel. Therecord fully supports
the post-conviction court’ s findings in this regard.

[11. Voluntariness of Guilty Plea

The petitioner contendsthat hisguilty pleawasinvoluntary becausetrial counsel led him to
believe he had no choice but to plead guilty, and because the guilty pleahearing was not held in the

1Post-conviction counsel advised this court during oral argument that he had been unable to locate Sylbrenda
Smith to obtain her testimony at the post-conviction hearing.
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courtroom, where his family and friends could have been witnesses. The State responds that a
hearing held ontherecordinthejury room satisfiesthe“ open court” requirement of Tennessee Rule
of Criminal Procedure 11(c), aswell astherequirementsof Statev. Mackey, 553 S.W.2d 337 (Tenn.
1977), and argues that the evidence shows the defendant entered his plea knowingly, intelligently,
and voluntarily. We agree with the State.

When analyzing a guilty plea, we look to the federa standard announced in Boykin v.
Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969), and the state standard set out in
Statev. Mackey, 553 S.W.2d 337 (Tenn. 1977). Statev. Pettus, 986 S.W.2d 540, 542 (Tenn. 1999).
In Boykin, the United States Supreme Court held that there must be an affirmative showing in the
trial court that aguilty pleawasvoluntarily and knowingly given beforeit can be accepted. 395U.S.
at 242, 89 S. Ct. at 1711. Similarly, our Tennessee Supreme Court in Mackey required an
affirmative showing of avoluntary and knowledgeable guilty plea, namely, that the defendant has
been made aware of the significant consequences of such aplea. Pettus, 986 SW.2d at 542. A plea
isnot “voluntary” if it resultsfrom ignorance, misunderstanding, coercion, inducements, or threats.
Blankenship v. State, 858 S.W.2d 897, 904 (Tenn. 1993). The trial court must determine if the
guilty pleais*“knowing” by questioning the defendant to make sure hefully understandsthe pleaand
its consequences. Pettus, 986 S.W.2d at 542; Blankenship, 858 SW.2d at 904.

Since the plea must represent a voluntary and intelligent choice among the dternatives
availableto the defendant, the trial court may look at a number of circumstantial factorsin making
this determination. Blankenship, 858 S.\W.2d at 904. These factors include: (1) the defendant’s
relative intelligence; (2) hisfamiliarity with criminal proceedings; (3) whether he was represented
by competent counsel and had the opportunity to confer with counsel about alternatives; (4) the
advice of counseal and the court about the chargesagainst him and the penalty to beimposed; and (5)
the defendant’ s reasons for pleading guilty, including the desire to avoid agreater pendty inajury
trial. Id. at 904-05.

The transcript of the guilty plea hearing reveals that the trial court carefully and correctly
informed the petitioner at length of hisconstitutional rights, and specifically asked if he understood
that he was waiving those rights, including hisright to present an alibi defense, by pleading guilty.
Thepetitioner responded in the affirmative, testifying under oath that he wasnot under theinfluence
of any narcotics, drugs, or alcohol, that he understood the full consequences of his plea, that no
threats or coercion had been brought against him to induce him to accept the plea, and that he was
entering into the plea knowingly and voluntarily.

The petitioner argues that the totality of counsel’s alleged deficiencies in performance,
combined with her indication that he would be convicted based on the DNA evidence if he went to
trial, served to coerce hisguilty plea. Werespectfully disagree. We have previously concluded that
the petitioner’ s allegations of deficient performance on the part of trial counsel are without merit.
We conclude, likewise, that thereis no merit to hisclaim that counsel’ sadvice regarding therisk he
stood by going to trial served to coerce hisguilty plea. Trial counsel’s DNA expert had concurred
in the findings of the TBI, concluding that the DNA evidence conclusively linked the petitioner to
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therape. The State also had awitness who was prepared to testify that he had seen the petitioner in
the vicinity of the victim’ s residence the evening of the crime. We additionally note that, although
the ninety-year-old victim was apparently unable to identify the petitioner as her assailant at the
beginning of the preliminary hearing, sheresponded in her |ater testimony at the hearing that hewas
the man who entered her residence and attacked her, answering, “ Y es, sir. Yes,” when thetrial court
sought to clarify if she was identifying the petitioner as the perpetrator. She added that the
defendant’ s“mama’ sname” was Juanita Epperson and tha “[h]€ sthe onedonethedirt.” In spite
of all the evidence against the petitioner, trial counsel testified that she had been prepared to go to
trial, and stood ready to try the petitioner’s alibi defense had he so desired. Thus, although the
evidence against him may have been unpleasant for the petitioner to face, and he may have been
unhappy when trial counsel informed him of his probability of being convicted if he went to trial,
he wasin no way coerced by trial counsel’ s advice into pleading guilty.

The petitioner additionally contends that his guilty pleawasinvoluntary because it was not
held in the courtroom in front of his family and friends. In support, he cites Tennessee Rule of
Criminal Procedure 11(c), which provides that thetrial court, in the context of accepting a guilty
plea, must address the defendant “ personally in open court.” However, asthe State points out, the
petitioner cites no law in support of hisclaim that his pleawas involuntary becauseit was taken in
the jury room, and there is nothing in the rule to indicate that “open court” must be the actual
courtroom. We find it sufficient that the guilty plea hearing was held with the trial court, the
petitioner, histrial counsel, and the assistant district attorney general present and was transcribed by
the court reporter. The transcript of that hearing does not show that the petitioner raised any
objections or questions about the location of the hearing or the manner in which it was conducted.
We note that the petitioner was 36 years old at the time of his pleasof guilty. The record does not
reflect that the location of the hearing had any effect on the petitioner’ s decision to plead guilty or
hisunderstanding andwaiver of hisrights. We, therefore, concludethat therecord supportsthe post-
conviction court’ s determination that the petitioner’ s guilty plea was knowing and voluntary.

V. Sufficiency of Indictment

Ashisfinal issue, thepetitioner contendsthat theindictment wasfatally defective, therefore
robbing thetrial court of jurisdiction over his case. Specificaly, he argues that theindictment was
defective because one count contained an erroneous date of September 5, 1998, as the date of the
offense, and because the indictment failed to list the aggravating factors for his crimes. The State
argues that the petitioner has waived the issue by his failure to provide citing references to the
record, and even if not waived, the post-conviction court correctly found that the indictment was:
(1) adequate to put the petitioner on notice of the charges he would be required to defend; (2)
sufficient for thetrial court to enter judgment on the offense; and (3) sufficient for the petitioner to
raise any double jeopardy claims. Once agan, we agree with the State.

Although the petitioner included a copy of the indictment as an appendix to his brief, the
indictment itself is not part of the record before this court. It was the duty of the petitioner to
provide an adequate record for appellate review. See Tenn. R. App. P. 24(b). “When a party seeks

-O-



appellate review there is a duty to prepare a record which conveys a fair, accurate and complete
account of what transpired with respect to the issues forming the basis of the appea.” State v.
Ballard, 855 S.W.2d 557, 560 (Tenn. 1993). Generally, when the appellaterecordisinadequate, the
appellate court is precluded from considering the issue, and the trial court’s ruling is presumed
correct. See State v. Oody, 823 S.W.2d 554, 559 (Tenn. Crim. App. 1991); State v. Roberts, 755
S.W.2d 833, 836 (Tenn. Crim. App. 1988).

However, utilizing the copy of the indictment included within the petitioner’s brief, we
conclude that this claim is without merit. Our supreme court has held an indictment to be valid if
it “ provides sufficient information (1) to enabl e the accused to know the accusation to which answer
is required, (2) to furnish the court adequate basis for the entry of a proper judgment, and (3) to
protect the accused from double jeopardy.” State v. Hill, 954 SW.2d 725, 727 (Tenn. 1997)
(citations omitted). The exact date of an offense need not be included in the indictment unlessit is
amaterial element of the offense. State v. Byrd, 820 S.W.2d 739, 740 (Tenn. 1991). Moreover,
indictments which reference the rd evant statute have been found to be sufficient even though they
omit an essential element of the offense. See State v. Carter, 988 SW.2d 145, 149 (Tenn. 1999);
Ruff v. State, 978 S.W.2d 95, 100 (Tenn. 1998). In Statev. Hammonds, 30 S.W.3d 294, 300 (Tenn.
2000), our supreme court stated that “indictments which achieve the overriding purpose of notice
totheaccused will becons dered sufficient to satisfy both constitutional and statutory requirements.”

Theindictment chargesthe petitioner in Counts 1, 2, and 3, respectively, with the aggravated
rape, especially aggravated kidnapping, and especially aggravated robbery of thevictim “on or about
September 6, 1998,” and in Count 4 with the aggravated burglary of her residence, with the intent
to commit aggravated rape and/or aggravated robbery, “on or about September 5, 1998.” We note
that all of these offenses were connected and alleged to have occurred before the return of the
indictment on April 5, 1999. A common sense explanation of the differing dates of the indictment
isthat an error was made in setting out the date that the offense in Count 4 had occurred, especially
sinceit alleged that the burglary was committed to commit the rape and robbery alleged in Counts
1 and 3. The post-conviction petition alleges that the differing “ September 5" date is “ significant
to the outcome of petitioner’s alibi defense and the identity of the real perpetrator.” However, the
petitioner did not testify at the post-conviction hearing as to these allegations, and we note that he
claimed to have an alibi asto September 6, not September 5. Accordingly, we fail to understand
how the defense was prejudiced by the differing dates.

We note, further, that the petitioner has been quite active from thetime of hisarrest bothin
filing his own motions and in urging counsel to file motions. He did not testify as to whether a
pretrial motion had questioned the date alleged in Count 4 or exactly when he had discovered the
discrepancy. Werespectfully disagree that thediffering date caused Count 4 to befatally defective.
In our view, the indictment was clearly sufficient to achieve “the overriding purpose of notice’ to
the petitioner of the chargeshewould be calleduponto defend. Asfor the petitioner’ sargument that
Count 1 of the indictment, charging aggravated rape, wasinvalid for failing to list the aggravating
factorsfor thisoffense, we note that theindictment alleged that thevictim sustained “ bodily injury,”
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thuselevating the offenseto aggravated rape.? Therefore, we concludethat therecord fully supports
the findings of the post-conviction court that the indictment was sufficient to notify the petitioner
of the charges against him and to raise a double jeopardy claim, if necessary.

CONCLUSION

We concludethat the petitioner failed to meet hisburden of demonstrating that hewasdenied
the effective assigance of counsel. We further conclude that the petitioner’s guilty plea was
voluntary, and that the indictment was not fatally defective. Accordingly, we affirm the denial of
the petition for post-conviction relief.

ALAN E. GLENN, JUDGE

2The petitioner’s claims are such that we cannot ascertain whether, by his theory, the entire indictment is
defective or only that count alleging aggravated rape.
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