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The appellant, Wendy Stevens, pled guilty inthe Williamson County Circuit Court to one count of
forgery involving a value of more than $500 but less than $1,000, and one count of fraudulent use
of acredit card involving avalue of more than $500 but lessthan $1,000, both ClassE felonies. The
trial court sentenced the appellant to eighteen monthsincarceration in the Tennessee Department of
Correction for each offense, but immediately suspended the sentence in favor of supervised
probation. On appeal, the appellant complainsthat thetrial court erred by failingto grant her judicial
diversion. Upon review of the record and the parties’ briefs, we affirm the judgment of the trid
court.
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OPINION

|. Factual Background

On December 6, 2000, Joan Benton invited the appellant to a prayer meeting at her
home. The meeting lasted from 8:00 am. until 9:30 am. Approximately one and one-half hours
after the conclusion of the prayer meeting, Benton noticed that her credit card was missing from the
kitchen. Benton assumed she had lost the card until, two weeks | ater, she received acredit card bill
which reflected unauthorized chargestotaling amost five thousand dollars. All of the unauthorized
chargeswere made after Benton discovered the card was missing. An investigation determined that
the appellant had taken the credit card and incurred the charges. There were fifteen different




unauthorized charges on the bill; however, only one of the charges occurredin Williamson County.
All other charges occurred in Davidson County. The Williamson County offense resulted from the
appellant’s charges of $768.46 worth of merchandise at Cool Springs Target in Franklin.

Asaresult of the charges, theappellant pled guilty in the Williamson County Circuit
Court to forgery involving a value of more than $500 but less than $1,000, and to fraudulent use of
acredit card involving avalue of morethan $500 but lessthan $1,000." The pleaagreement left all
sentencing determinations up to the discretion of the trial court.

At the sentencing hearing, Benton testified to the facts underlying the offenses.
Benton related that the appellant was the only individual to go into her kitchen during the prayer
meeti ng, after which meeting shediscoveredthecredit card missing. Additionally, asecurity camera
at Target recorded the appellant using the card. Benton told the court that she felt “extremely
betrayed and violated” asaresult of the offenses. She also observed that the appellant did not seem
destitute at the time of the offenses. Notably, the appellant lived in a “lovely home” with a
swimming pool, drove anice vehicle, and sent her children to private school. Benton informed the
court that the appellant’ s previous attorney, John Nefflin, had contacted Benton and her husband in
an effort to resolve the case “out of court.” One week prior to trial, the Bentons received a letter
which the appellant denoted as her “ attempt to apologize.” Benton further related that the appellant
had not been prosecuted for the Davidson County offenses and she thought it unlikely that the
Davidson County District Attorney General’ s office would initiate charges against the appellant.

Kim Camp testified on behalf of the appellant. Camp related that she had known the
appellant for eight or nineyearsand considered her to bea“faithful, lovingfriend.” Campindicated
that the appellant had a troubled marriagewhich ended in abitter divorce. Neverthe ess, she stated
that the appellant remained concerned about providing a“ stable environment” for her two children.
Camp aso knew that, prior to these offenses, the appellant’s mother had passed away and the
appellant had witnessed a horrendous car accident in which the gppellant’ s daughter, Haley; the
appellant’s best friend, Alice Freeman; and Freeman’'s son, Will, were involved. The crash
ultimately claimed the life of Freeman. Camp asserted that these events were “traumatic” for the
appellant, rendering her “emotionally devastated.” Camp theorized that the trauma of these events
compelled the appellant to returnto past patterns of unwise behavior. Regard ess, Camp asserted
that the appellant recognized her wrongdoing and was seeking help from friends, doctors, and
counselors. She maintained that the appellant had recently obtained a“dream” job and had moved
into a good neighborhood. Camp conceded that, at the time of the offenses, the appelant was not
destitute and was living beyond her means. Camp further admitted that the appelant had also
previoudy stolen her credit card and made unauthorized charges on two occasions.

Next, the appellant called David Pratt, the probation officer who prepared her
presentence report. Pratt related that the appellant owed $768.46 restitution to Citibank for the

! W e note that there is no guilty pleatranscript in the record before this court.
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Williamson County case. In response, the appellant immediately tendered to Pratt a certified check
for the full restitution amount.

The appellant al so presented the testimony of Joe Chilberg, along-timefriend of the
appellant. Chilbergtestified that the appellant’ slife had been tumultuousfor two to threeyearsprior
totheincident, and the appellant was* morethanremorseful.” He had recommended to theappel lant
that she seek counseling and soon thereafter the appellant followed Chilberg’ s advice.

Theappellant testified on her own behalf. Sherelated that shewasathirty-eight-year-
old mother of two children. She explained that she had recently accepted a position as the
devel opment director for the Nature Conservancy of Tennessee. Theappellant indicated that she had
been through adifficult divorce and lost her mother and her best friend, all within thelast few years.
She stated that she consdered Benton to be a friend and, on December 6, 2000, went to Benton's
house to pray. She claimed that, during the meeting, she began to feel “anxious’ and “pressured”
and took Benton'’ scredit card. She used the card to purchase necessities and Christmas presentsfor
her family and other friends. The appellant admitted that her behavior was “ridiculous’ and “over
thetop.” Shefurther acknowledged that she was sorry and was seeking help. Contrary to Benton's
testimony, the appellant contended that the reason her previous attorney, Nefflin, contacted the
Bentonswasto explain that the appellant was responsible for all of the unauthorized charges on the
credit card. Moreover, the appellant maintained that she had been diagnosed with bipolar disorder
and had previously taken anti-depressant medication. She also asserted that she wanted to get
involved in amentd health inpatient program to help her understand why she committed these acts.
Finally, she expressed her desire to make full restitution.

On cross-examination, the appellant told the court that, prior to her death, Freeman
had obtained acredit card account in Freeman’ sname with an additional card issued to the gppellant
so the appellant could use the card in an emergency. However, the appellant confessed that, after
Freeman waskilled in the car accident, the appellant used the card to make “irrationa” purchases,
including the purchase of a chair for Freeman’s husband. The appellant quickly asserted that
Freeman’ shusband wasreimbursed for thecharges. Theappellant further admitted that, whileliving
in Maryland several years before these offenses, she took a credit card from “Mr. and Mrs.
Chamberlain” and used the card without their prior approva. Additionally, she acknowledged that
she had usedthe credit cards of two other friends, Camp and “Mr. and Mrs. Bach,” without obtaining
their permission.

Based upon the foregoing evidence, the trial court denied the appellant judicia
diversion, noting that the appellant had an extensive history of this type of crime. The trial court
then imposed a sentence of eighteen months supervised probation. The appellant now appeals the
trial court’s denial of judicia diversion.

[I. Analysis
Theappellant claimsthat thetrial court erred by denying her judicial diversion. With

respecttojudicial diversion, Tennessee Code Annotated section 40-35-313(a)(1)(A) (1997) provides.
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If any person who has not previously been convicted of afelony or a

Class A misdemeanor is found guilty or pleads guilty to . . . aClass

C, D or E felony, the court may, without entering ajudgment of guilty

and with the consent of such person, defer further proceedings and

place the person on probation upon such reasonable conditions as it

may require, and for aperiod of time. . . not more than the period of

the maximum sentence of the felony with which the person is

charged.
We observethat “judicial diversionissimilar in purpose to pretrial diversion and isto be imposed
within the discretion of thetrial court subject only to the same constraints applicable to prosecutors
in applying pretrial diversion under [Tennessee Code Annotated section] 40-15-105." State v.
Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992).

On appedl, “[t]he lower court’sdenial of judicial diversionis subject to reversal on
appeal only if that court abused its discretion.” State v. Electroplating, Inc., 990 SW.2d 211, 229
(Tenn. Crim. App. 1998). Asaconsequence, “wemay not revisit theissueif therecord containsany
substantial evidence supporting thetrial court’ sdecision.” 1d. Moreover, “[t]hesameguidelinesare
applicable in diversion cases as are applicable in probation cases, but they are more stringently
applied to those seeking diversion.” State v. Bingham, 910 SW.2d 448, 456 (Tenn. Crim. App.
1995), overruled on other grounds by State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000).

Thetria court must consider al of thefollowing factors in determining whether to
grant the appellant judicial diversion:

() the accused’ s amenability to correction, (b) the circumstances of

the offense, (c) the accused’ scriminal record, (d) the accused’ ssocial

history, (e) the status of the accused’ sphysical and mental health, and

(f) the deterrence value to the accused as well as others. The tria

court should also consider whether judicial diversion will serve the

ends of justice — the interests of the public as well as the accused.
Statev. Lewis, 978 SW.2d 558, 566 (Tenn. Crim. App. 1997). Additionally, the trial court may
consider the appellant’s “attitude, . . . behavior since arrest, . . . home environment, current drug
usage, emotional stability, past employment, general reputation, family responsibilities, and the
attitude of law enforcement.” Id. The record must reflect that the trial court has taken all of the
preceding factorsinto consideration. Electroplating, 990 S.W.2d at 229. Furthermore, “[t]he court
must explain on the record why the [appd lant] does not qualify under its andysis, and if the court
has based its determination on only some of thefactors, it must explain why these factors outwei gh
the others.” 1d.

The trial court thoroughly considered the factors concerning judicia diversion,
remarking that, “at first blush,” the appellant appeared to be an appropriae candidate for diversion.
The court noted the following factors weighing in favor of the granting of judicial diversion: the
appellant’ s amenability to correction, her social history, her lack of prior criminal convictions, her
good attitude toward dealing with her problems, her family responsibilities, the attitude of law

-4-



enforcement, her acknowledgment of responsibility, and her remorse. See Lewis, 978 SW.2d at
566. Furthermore, the court noted that the appellant’ s“[g]eneral reputation seemsto be good, other
than she sted s from her friends.” The court also observed that the appellant’s mental and physical
health“weighsboth ways,” and concluded that the appellant’ semotional stability was questionable.
In turning to the factors weighing against the grant of judicia diversion, the trial court placed
significant weight on thefact that the appel lant abused aposition of privatetrust and al so recognized
the need for deterrence, specificdly noting that the appdlant had previoudy committed acts similar
to theinstant offenses. Ultimately, thetrial court found that to allow the appdlant to continue this
type of behavior without sanction would not serve the ends of justicefor the appel lant or society.

The appellant complains that the mgority of the factors to be considered in
determining whether to grant judicial diversion weigh in her favor; therefore, thetrial court abused
its discretion by denying diversion. Specifically, the appd lant argues that

[a]t the hearing, proof was introduced th[at] the Appellant’s name

wason [Freeman’'s] card . . . and shewasajoint card holder. Asfar

as the other incidents [of unauthorized credit card usage] are

concerned, the record is mostly silent. What is obvious from the

record isthat no criminal chargeswere ever filed. Perhaps the other

parties forgave her for what she allegedly did or perhaps gave her

permission after the fact. Therecord issilent in thisregard and the

Court can not draw facts out of thin [air].

We acknowledge that much of the appellant’s history is positive and, at first blush,
indicates her favorable candidacy for judicial diversion. However, weagreewith thetrial court that
the need for deterrence is a significant factor in this case. Our supreme court recently outlined
several factors to be considered in determining when deterrence is correctly employed to deny
probation. Statev. Hooper, 29 SW.3d 1, 10-12 (Tenn. 2000). Wenotethat “[d]eterrenceinjudicial
diversion casesisto be considered in the same manner asit isin probation cases.” Statev. Parker,
932 SW.2d 945, 959 (Tenn. Crim. App. 1996). However, the applicable guidelines “are more
stringently applied to diversion applicants.” Statev. Holland, 661 S.\W.2d 91, 93 (Tenn. Crim. App.
1983). The following factors may indicate a need for deterrence:

(1) the defendant’ s crime was the result of intentional, knowing, or

reckless conduct or was otherwise motivated by a desire to profit or

gain from the criminal behavior [and)]

(2) the defendant has previously engaged in criminal conduct of the

same type as the offense in question, irrespective of whether such

conduct resulted in previous arrests or convictions.?
Hooper, 29 SW.3d at 11-12. From the appellant’ sown testimony, it is clear tha she committed the
instant offensesintentiondly, admittingthat she was concerned about providing Chrisgmaspresents.

2 These are not the only factors applicable in deterrence cases. See Hooper, 29 S.\W.3d at 10-12. However,
these are the only factors applicable in the instant case.
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Additionally, at the sentencing hearing, Camp conceded that the appellant took her credit card and
used it on two occasions without Camp’s permission. Moreover, the appellant confessed that she
used the credit cards of Mr. and Mrs. Chamberlain, Mr. and Mrs. Bach, and Camp without their
permission.® Furthermore, the appellant testified that Freeman obtained a credit card in Freeman's
name with an additional card for the appellant to use only in case of emergency. After Freeman’s
death, the appd lant admitted that she made “irrational” and “wrong” purchases, specifically buying
achair for Freeman’ shusband. Likethetrial court, wefind disturbing the appellant’ sfrequent return
to this same criminal behavior. Our supreme court has noted:

Repeated occurrences of the same type of criminal conduct by a

defendant generally warrant a more emphatic reminder that criminal

actions carry consequences. Although the [probation] statute speaks

in terms of general deterrence, it has been recognized that general

deterrence is possible only after specific deterrence has first been

achieved.
Hooper, 29 SW.3d at 12.

Additionadly, the trial court found particularly “offensive” the appellant’ s abuse of
aposition of private trust when, under the guise of afriend seeking “spiritual healing,” the appdlant
entered Benton's home as a guest and stole from her friend. An abuse of private trust is a valid
concern in determining an appellant’s suitability for judicial diversion. See State v. Marsha L.
McClellan, No. E2000-02373-CCA-R3-CD, 2001 Tenn. Crim. App. LEX1S292, at * 20 (Knoxville,
Apr.19, 2001); Statev. DanielleL . Walker, No. E2000-00578-CCA-R3-CD, 2001 Tenn. Crim. App.
LEXIS 235, at *11 (Knoxville, Mar. 29, 2001). Thus, we concludethat thetrial court did not abuse
its discretion by denying judicial diversion.

[11. Conclusion
Finding no error, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE

3 See Tenn. Code Ann. § 39-14-118(a) (1997) (“[a] person commitsthe crime of illegal possession of acredit
or debit card who, knowing the person does not have the consent of the owner or issuer, takes, exercises control over
or otherwise uses such card or information from such card.”)
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