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The appellant filed aMotion to Vacate an lllegal Sentence. Thetrial judge treated the motion asa
petition for post-conviction relief and dismissed the case astimebarred. Inthisapped, the appellant
claimsthe actions of thetrial court were erroneous. We respectfully disagree. The judgment of the
trial court is affirmed.
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OPINION

On January 13, 1994, the appellant pleaded guilty to two counts of vehicular homicide, one
count of vehicular assault, and one count of violating the Habitual Motor Vehicle Act. He was
sentenced as a Range |1 offender to two concurrent ten-year sentences for the vehicular homicides,
a sentence of five years for the vehicular assault, and four years for violating the habitual motor
vehicle law. These latter two sentences were ordered to run concurrently to each other, but
consecutively to the vehicular homicide convictions. The appellant did not appeal these sentences.
However, on October 23, 1996, he filed a petition for post-conviction relief. The tria court
dismissed the petition astime barred. On August 17, 1998, pursuant to Rule 20, Rules of the Court
of Criminal Appeals, this Court affirmed that dismissal, holding that indeed the petition was barred
by the applicabl e statute of limitations, Tennessee Code Annotated section 40-30-202(b). R.B. Toby
v. State, No. 03C01-9711-CC-00507 (Tenn. Crim. App. at Knoxville, Aug. 17, 1998) (no LEXIS
citation available).



On July 21, 2000, the appellant filed adocument he styled as aMotion to Vacate an |1legal
Sentence. In that motion he aleges that his sentence as a Range |1 offender isillegal because the
pleas he entered were involuntary in that he did not know he was receiving a sentence outside his
actual offender range. Heconcedesthe sentenceislegd for aRangell offender. Theappellant also
allegesthat the consecutive sentences areillegd becausethetria court dlegedly failed to make the
appropriate findings for consecutive sentencing. Thetrial court treated the motion to vacate as a
post-conviction petition and dismissed theappd lant’ sclaimsastimebarred. On appeal the appellant
clamsthiswas error in that his pleading is actually a petition for the writ of habeas corpus seeking
to set aside an illegal sentence pursuant to the Tennessee Supreme Court’s opinion in Stephenson
v. Carlton, 28 SW.3d 910 (Tenn. 2000).

Post-Conviction Petition/Habeas Corpus

Thetria court properly treated the appel lant’ smotion asapetition for post-conviction relief.
Asnoted earlier the appellant’ sallegations that his Range |1 sentence and consecutive sentencesare
illegal depend on proof asto the appellant’ s understanding of his pleaand its consequences, aswell
as an examination of his record and the trid court’s findings concerning the appropriateness of
consecutive sentencing. The Tennessee Supreme Court has held that thisis a situation where only
post-convictionrelief, not habeas corpusrelief, isappropriate. Archerv. State, 851 SW.2d 157, 164
(Tenn. 1993). The appellant’s reliance on Stephenson v. Carlton, noted supra, is misplaced. In
Stephenson the Tennessee Supreme Court held that habeas corpus relief is appropriate only where
the face of thejudgment showsthat thetrial court |acked jurisdiction to enter the sentence or that the
sentence has expired. 28 SW.3d at 911. In Stephenson the face of the judgment reflected that the
petitioner had recel ved asentence unauthorized by law for anyone; no further proof astolegality was
required. 1d. at 912.

Sincethetrial court properly treated the appellant’ smotion as apost-conviction petition, the
pleading must befiled within the applicable statute of limitations. Tenn. Code Ann. § 40-30-202(b).
It is apparent that the instant pleading was filed beyond the applicable statute of limitations and no
reason had been pleaded that would toll the statute. Accordingly, thetrial judge properly dismissed
the appdlant’s claims.

CONCLUSION

In light of the foregoing, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



