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OPINION
Factual Background

Anthony Blake Wisdom and the Appellant met while patients at the Tony Rice Drug Center
in Bedford County. After both men | eft the center, they became acquainted with the victim, Boyd
Brown, and made arrangements to rent aroom in histrailer. On January 15, 2001, the Appellant,
the victim, and Wisdom drove to the storeto get beer. Upon returning to thetrailer, all three men
drank and watched wrestling. In need of more beer, the Appellant and Wisdom walked to the store
and purchased a twelve pack. Wisdom, after returning to the trailer, was “feeling sweaty” and
decided to take ashower. AsWisdom stepped out of the shower, he heard the Appellant and the



victim arguing, and the victim say to the Appellant, “If you don’t likeit, you can get the fuck out.”
He did not hear the Appellant respond and proceeded to the bedroom to get dressed. Wisdom then
walked into the living room and saw the Appellant walk up to the victim and pretend to punch him.
Thevictim “smirked” and said, “Youwon’'t hit me.” At that point, the Appellant wrapped hisarm
around the victim'’ sthroat in achoke hold, and “[t]hey began to wrestleto the ground.” Thevictim
hit his head on the floor. Wisdom thought the two men were wrestling and told them to “quit
playing around.” The victim’slegs were kicking and, then, he went limp.

The Appellant got up from the floor and said, “[H]e deserved to die.” Wisdom checked the
victimto seeif hehad apulse. The Appellant grabbed money out of the victim’ s pockets, turned the
victim over onto his back, and calmly asked Wisdom to help move the body into the bathroom.
Wisdom refused, and the Appellant dragged the body into the bathroom himself. The Appellant and
Wisdom packed their personal belongings, and the Appellant wiped down thetrailer to remove any
fingerprints, removed atrash bag from the trailer, and covered up ablood stain with atowel. The
two men left the area; Wisdom was driving because the Appellant could not drive astick-shift. The
next day, Wisdom left the Appellant inside a store and returned to Nashville. He contacted the
policeon January 17, 2001. The Appdlant waslater arrested a the Salvation Armyin Murfreesboro.
He gave a statement to the police, during which he changed his story severd times.

On February 22, 2001, the Appellant was indicted for second degree murder. Following a
jury trial, he was found guilty of the lesser offense of voluntary manslaughter and, based upon his
classification as a persistent offender, was sentenced to afifteen-year term of imprisonment. This
timely appeal followed.

ANALYSIS
I. Sufficiency of the Evidence

The Appellant argues that the evidence introduced at trid was insufficient to support his
conviction for voluntary manslaughter. Specifically, he contends that the evidence

failed to show that Mr. Brandt either knowingly or intentionally caused Mr. Brown’s
death. . . . There was nothing in Mr. Wisdom’s testimony that would have
indicate]d] that Mr. Brandt intended to cause the death of Mr. Brown nor that Mr.
Brandt was reasonably certain that his conduct would [cause] Mr. Brown'’s death.

A jury conviction removes the presumption of innocence with which adefendant is cloaked
and replaces it with one of guilt, so that on appeal, a convicted defendant has the burden of
demonstrating that the evidenceisinsufficient. Satev. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982).
In determining the sufficiency of the evidence, this court does not reweigh or reevduate the
evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, it isnot the duty of this
court to revisit questionsof witness credibility on apped, that function being withinthe province of
thetrier of fact. Statev. Holder, 15 S.W.3d 905, 911 (Tenn. 1999); Satev. Burlison, 868 S.W.2d
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713, 719 (Tenn. Crim. App. 1993). Instead, the Appellant must establish that theevidence presented
at trial was so deficient that no reasonabletrier of fact could have found the essential elementsof the
offensebeyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 319,
99S. Ct. 2781, 2789 (1979); Statev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994). Moreover, the State
isentitled to the strongest legitimate view of the evidence and dl reasonabl e inferences which may
be drawn therefrom. Satev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Theserules are applicable
to findings of guilt predicated upon direct evidence, circumstantial evidence, or a combination of
both direct and circumstantial evidence. Statev. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App.
1990). Asinthe case of direct evidence, the weight to be given circumstantial evidence and “the
inferencesto bedrawn from such evidence, and the extent to which the circumstances are consistent
with guilt and inconsistent with innocence, are questions primarily for thejury.” Marablev. Sate,
313 SW.2d 451, 457 (Tenn. 1958) (citation omitted).

Voluntary manslaughter isdefined as "theintentional or knowingkilling of another in astate
of passion produced by adequate provocation sufficient to lead a reasonable person to act in an
irrational manner." Tenn. Code Ann. 8 39-13-211(a) (1997). Intentional conduct refersto aperson
who acts intentionally with respect to a result of the conduct when it is the person's conscious
objectiveor desireto causetheresult. Tenn. Code Ann. 8 39-11-106(8)(18) (1997). “A personacts
knowingly with respect to aresult of the person’ s conduct when the person is awarethat the conduct
isreasonably certainto causetheresult.” Tenn. Code Ann. 8 39-11-106(a)(20) (1997). Whether the
Appellant “intentionally” or “knowingly” killed hisvictimis aquegtion of fact for thejury. Intent,
which can seldom be proven by direct evidence, may be deduced or inferred by thetrier of fact from
the character of the Appellant’s conduct, the nature of the act, and from dl the circumstances
surrounding the commission of the offense. See Satev. Holland, 860 S.W.2d 53, 59 (Tenn. Crim.
App. 1993); see generally Sate v. Bland, 958 S.W.2d 651, 660 (Tenn. 1997).

Theproof attrial, in the light most favorableto the State, established that the Appellant and
the victim were engaged in an argument, and the victim’s demeanor was described as irate. Both
had been drinking. The Appellant faked punching thevictim and, after the victim responded, “ Y ou
won't hit me,” the Appellant placed the victim in achoke hold, lasting from a minute and a half to
two minutes. The victim stopped moving, and the Appellant stated, “[H]e deserved to die.” The
Appellant removed money from the victim's pockets and dragged him into the bathroom.
Thereafter, the Appellant attempted to remove any incriminating evidence from thetrailer and stole
thevictim’struck. After the Appellant’ s arrest, he was untruthful with police authorities. We find
theevidence sufficient to support the jury'sverdict of voluntary manslaughter, i.e., that the Appel lant
intentiondly or knowingly killed Mr. Brown inastate of passion produced by adequate provocation
sufficient to lead a reasonable person to act in an irrational manner. Thisissue iswithout merit.

[1. Sentencing
The Appellant argues that his fifteen-year sentence as imposed by the trial court was

excessive. When an accused challenges the length, range, or the manner of service of a sentence,
this court has a duty to conduct a de novo review of the sentence with a presumption that the
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determinations made by thetrial court are correct. Tenn. Code Ann. 8§ 40-35-401(d) (1997); Sate
v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). Thispresumptionis"conditioned upontheaffirmative
showing in the record that the trial court considered the sentencing principles and all relevant facts
and circumstances.” Ashby, 823 S.W.2d at 169. When conducti ng a de novo review of asentence,
thiscourt must consider: (a) the evidence, if any, received at thetrial and the sentencing hearing; (b)
the pre-sentence report; (¢) the principles of sentencing and arguments asto sentencing alternatives,
(d) the nature and characteristics of the criminal conduct involved; (€) any statutory mitigating or
enhancement factors; (f) any statement that the Appellant made on his own behalf; and (g) the
potential or lack of potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103,
-210(1997); Ashby, 823 S.W.2d at 168. Furthermore, weemphasizethat factsrel evant to sentencing
must be established by a preponderance of the evidence and not beyond a reasonable doubt. State
v. Winfield, 23 S.W.3d 279, 283 (Tenn. 2000) (citing Sate v. Poole, 945 S.W.2d 93, 96 (Tenn.
1997)).

If our review reflectsthat thetrial court foll owed thestatutory sentencing procedure, imposed
a lawful sentence after having given due consideration and proper weight to the factors and
principles set out under the sentencing law, and made findings of fact that are adequately supported
by the record, then we may not modify the sentence even if we would have preferred a different
result. Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). However, wherethetrial
court failsto comply with the statutory provisionsof sentencing, appellate review isde novo without
a presumption of correctness. In the case before us, the record demonstrates that the trial court
properly considered relevant sentencing principles. Accordingly, we apply the presumption.

AsaRange 1 offender, the sentencing range for voluntary manslaughter, adass C fe ony,
isten to fifteen years. Tenn. Code Ann. 840-35-112(¢)(3) (1997). In determining the Appellant’s
sentence, the trial court applied two enhancement factors: (1) The Appellant has a previous history
of crimina convictions or criminal behavior in addition to those necessary to establish the
appropriaterange, and (8) The Appdlant hasaprevious history of unwillingnessto comply with the
conditions of a sentence involving release into the community. Tenn. Code Ann. 8 40-35-114(1),
(8) (Supp. 2001).

The Appellant does not contest the application of enhancement factors (1) and (8).
Regarding enhancement factor (1), the Appdlant's criminal history includestwelve class E forgery
convictions, six class E theft convictions, aclass A misdemeanor theft conviction, two convictions
for simple possession of marijuana, passing worthless checks, driving under the influence, being
declared a habitua motor vehicle offender, and numerous other misdemeanor convictions.
Regarding enhancement factor (8), the presentence report reflects that the Appdlant “ has a marked
history of failureto cooperate and/or adhereto the rules of any alternative sentence afforded to him.”

With respect to mitigating proof, the Appellant contends that the trial court erred by not
applyingthe* catch-all” or non-enumerated mitigator (13), based upon hisprofessed “ changeof life.”
See Tennessee Code Annotated § 40-35-113(13) (1997). At the sentencing hearing, the following
colloquy occurred:



Q. Since you have been injail have you experienced a change in your attitude and
your philosophy toward life?

A. Yes, gir.
Q. What have you learned?

A. | havelearned to totally trust upon the Lord. | have turned my wholelife over to
him. We have adaily Bible study, morning prayer. And | just tell everythingto the
Lord. He has made aremarkable changein my life.

Thetrid court declined to apply mitigator (13), finding that:

The Court could consider the defendant’ s stated change of attitude, change
of life that he has professed here today as a mitigating factor under 40-35-113(13),
which isthe so-cdled catch-all provision. But even if the defendant is sincere, the
Court in this case does not find that to be a mitigating factor.

Thetria court wasin the best position to determine the credibility of the Appellant, based upon the
demeanor and appearance of the Appelant when testifying. This court gives deferenceto thetrial
court’s findings in that regard. Although we find the Appdlant’s recent profession of faith is
commendable, his reward will follow at the appropriate time and from a court much greater than
ours. Therefore, we agree with the trial court that mitigating factor (13) should not have been
applied to the Appellant’ s sentence.

The presumptive sentence for aclass C felony "shall be the minimum sentence in the range
if there are no enhancement or mitigating factors.” Tenn. Code Ann. 8§ 40-35-210(c) (2001). When
there are enhancement factors and no mitigating factors, there is no presumptive sentence and the
court may sentenceabovetheminimum intherange. Tenn. Code. Ann. 8 40-35-210(d). Theweight
to be afforded an existing factor is left to the trial court's discretion so long as the court complies
with the purposes and principles of the 1989 Sentencing Act and its findings are adequately
supported by therecord. Statev. Boggs, 932 S.W.2d 467, 475 (Tenn. Crim. App. 1996). Theweight
to be afforded mitigating and enhancement factors derives from balancing relative degrees of
culpability within the totality of the circumstances of the case involved. |d. at 476; see also State
v. Marshall, 870 S\W.2d 532, 541 (Tenn. Crim. App. 1993). Of particular weight in this caseare
the Appellant's prior convictions and hisfailure to comply with conditions of release. We conclude
that the record supports the trial court’s decison to enhance the Appellant's sentence beyond the
minimum of the range. Therefore, we find that a sentence of fifteen years for voluntary
manslaughter isjustified.



CONCLUSION

Based upon theforegoing, wefind that the evidence was sufficient to support the Appellant’ s
conviction for voluntary manslaughter. We further conclude that the trial court properly sentenced
the Appellant to fifteen years in the Department of Correction. Accordingly, the judgment of the
Bedford County Circuit Court is affirmed.

DAVID G. HAYES, JUDGE



