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OPINION

Background

Petitioner’ sfirst trial for the 1991 first degree murder of LisaWatkinsended whenamistrial
wasdeclared. Uponretrial in 1994, ajury found himguilty of first degreemurder and sentenced him
to lifein prison. This Court affirmed the conviction on direct appeal. Statev. Carter, 970 S.W.2d
509, 516 (Tenn. Crim. App. 1997). Petitioner sought post-conviction relief, alleging improper jury
instructions and ineffective assistance of counsel. Thetrial court denied that petition, and this Court
affirmed that denial. Carter v. State, No. W1999-00799-CCA-R3-PC (Tenn. Crim. App. Oct. 23,
2000) perm. to app. den. (Tenn. April 9, 2001). Petitioner now appealsfrom thetrial court’sdenial
of his writ of habeas corpus. In this appeal, the petitioner alleges the following: (1) Ineffective
assistance of counsel; (2) Improper jury instructions on circumstantial evidence; (3) His retrial
violated doublejeopardy; and (4) Violation of due process. Thetrial court summarily dismissed the




petition for petitioner’ sfailureto state a colorable claim upon which habeas corpus relief could be
granted. Petitioner appeals from the dismissal, alleging the denial of his petition for habeas corpus
wasin error and that the petition should not have been dismissed absent his appointment of counsel
for the habeas proceeding. We affirm the trial court’s dismissal.

Analysis

Articlel, section 15 of the Tennessee Constitution guaranteestheright to seek habeas corpus
relief. Tennessee Code Annotated sections 29-21-101 et seq. codifiesthe applicable proceduresfor
seeking a writ'. While there is no statutory time limit in which to file for habeas corpus relief,
Tennessee law provides very narrow grounds upon which such relief may be granted. Taylor v.
State, 995 SW.2d 78, 83 (Tenn. 1999). A habeas corpus petition may be used only to contest void
judgments which are facialy invalid because (1) the convicting court was without jurisdiction or
authority to sentence a defendant; or (2) defendant’s sentence has expired. Archer v. State, 851
S\W.2d 157, 164 (Tenn. 1993).

It iswell settled that ajudgment that is not void, but ismerely voidable, is not subject to a
collateral attack inahabeas corpussuit. Archer, 851 SW.2d a 163; Passardlav. State, 891 SW.2d
619, 627 (Tenn. Crim. App. 1994). While any person imprisoned or restrained of liberty may seek
awrit of habeas corpus, Tenn. Code Ann. § 29-21-101, the remedy is limited to situationswhen it
appears on the face of the judgment that a convicting court lacked jurisdiction or authority or that
adefendant is being imprisoned after expiration of his sentence. Pottsv. State, 833 S.W.2d 60, 62
(Tenn.1992). Indeed, summary dismissal isauthorized if, on theshowing of the petitioner, hewould
not be entitled to any relief. Tenn. Code Ann. § 29-21-109.

The judgments against petitioner are not void on their face. Petitioner alleges no grounds
that, evenif true, would entitlehimto habeas corpusrelief. Theissuesraised by petitioner areissues
properly addressed in a post-conviction hearing, not in ahabeas corpusclaimfor relief. Petitioner’s
sentence has not expired nor do any of theissuesheraises, if true, render hisconvictionfacially void.
They only render his conviction voidable. Wehold the trial court made no error in dismissing the
habeas corpus petition.

We will briefly address petitioner’s claims that the trial court erred in declining to appoint
him counsel for this proceeding and for summarily dismissing the habeas corpus petition without
holding anevidentiary hearing. While Tennessee Code Annotated section 40-14-204 allowsfor the
appointment of counsel in habeas cases when necessary, nothing inthe record indicated that counsel
was necessary inthiscase. Thereisno constitutional right to counsel in ahabeas corpus proceeding.
Denton v. State, No. 03C01-9712-CR-00536, 1999 Tenn. Crim. App. LEXIS 493, at *3 (citing
Weatherly v. State, 704 SW. 2d 730, 732 (Tenn. Crim. App. 1985)). Additionally, Tennessee Code

1Tennessee Code Annotated section 29-21-101 states: “ Groundsfor Writ.- Any person imprisoned or restrai ned
of liberty, under any pretense whatsoever, except in cases specified in section 29-21-102 (Federal prisoners)[”], may
prosecute awrit of habeas corpus to inquire into the cause of such imprisonment and restraint.
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Annotated section 29-21-109 alows for the refusal of the writ with only abrief endorsement asto
the reasonswhy. Thereisno mandatory right to an evidentiary hearing unless the petitioner raises
acolorableclaim. SeePresnell v. Craven, No. W2002-00304-CCA-R3-CO, 2002 Tenn. Crim. App.
LEXIS 630, at *6, (Tenn. Crim. App. July 23, 2002) (citing Byrd v. Bomar, 214 Tenn. 476, 483, 381
S.W.2d 280, 283 (Tenn. 1964)). Thetrial court determined that, evenif true, petitioner’ sallegations
are not proper mattersfor habeas relief. We hold no error was committed in the failure to hold an
evidentiary hearing. Accordingly, the dismissal of petitioner’s habeas relief is affirmed.
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