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OPINION

On December 17, 1998, shortly before 4:00 p.m., the nude body of Beatrice Sue
Westbrooks was found in a grassy area off of Algie Neely Road in Madison County. The police
were summoned, and the assistant county coroner pronounced Ms. Westbrooks dead at the scene.
The victim’ sidentity was unknown at the time.

Thefollowingday, Dr. O.C. Smith, the Shelby County M edical Examiner, performed
an autopsy and determined tha the cause of death was multiple injuries. The victim had sustained
four gunshot woundsto the head and upper body. There were crushing-typeinjuriesinvolving the
chest, abdomen, and extremities that were consistent with a vehicle having run over the body; the
victim’'s upper arms, ribs, and pelvic girdle were fractured, and the crushing force goplied to the
abdominal area had split the flesh causing the intestines to extrude. The body also exhibited signs
of strangulation and vaginal penetration. The injuries, Dr. Smith testified, were inflicted
contemporaneoudy and whilethevictimwasstill alive. Dr. Smith wasunableto providean accurate
estimate of the time of death.

Toidentify thevictim, the Madison County Sheriff’ sDepartment solicited help from
the public. A tip suggesting the victim’'s name led investigators to dental records from which Dr.
Smith identified the victim as Ms. Westbrooks. Several weeks passed, but investigators made no
further progress in the case. The defendant’s involvement in the homicide, which was hotly
contested at trial, was not suspected until March 28, 2000, at which timean eyewitnessto the crimes
identified the defendant and Cal vin L yonsasthe menwho kidnapped and murdered M s. Westbrooks.

In the light most favorable to the state, the evidence at trial showed the foll owing.
Madison County Sheriff’s Department Lieutenant Donna Turner, the commander of the criminal
investigation division, and Sergeant Tom Rudder, the lead investigator on the case, processed the
homicide scenefor evidence, and they testified at trial about what they observed and found and how
they determined the woman’ s identity.

Sergeant Rudder testified that the crime remained unsolved until March 28, 2000,
when Sergeant Rudder was contacted at hishome by Sergeant Mark Reeves with the Jackson Police
Department. The police department had someone in custody who wanted to talk about the
Westbrooks homicide. The person, who was being held in connection with a stolen truck, was
Melanie Black. She gave Sergeant Rudder a statement about the homicide and identified the
defendant, whose street name was“Bernard,” and Calvin Lyons, whose street name was “ June,” as
the perpetrators. Sergeant Rudder testified that M's. Black was ableto supply detailsabout the crime
that could have been known only to someone who was present. The next day, March 29, the police
located and arrested both men. The defendant and Lyonswerecharged with premeditated and felony
murder, especially aggravated kidnapping, aggravated rape, and aggravated sexud battery.

At the time Westbrooks was murdered, Melanie Black was admittedly a prostitute
and crack cocaine drug user. When she testified at trial, she also was a convicted felon serving a
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three-year sentence for theft of atruck. Black knew the defendant and Lyons before Westbrooks
death. She had purchased crack cocane from the men. Black testified that on December 17, 1998,
she contacted “ June” Lyons to meet her at Fuel Mart near Wilhite's Truck Stop to buy some crack
cocaine. The defendant and Lyons arrived in apickup truck, and the three left with Black sittingin
the middle of the truck seat.

Black testified that at some point during the ride the defendant asked Lyons if the
police were behind them. Black turned and in the truck bed “saw somebody’ s legs taped together
in a blanket.” She could not tell who the person was. The defendant ordered Lyons to blindfold
Black and put her inthefloorboard. Black testified that she did not know how long or to where they
drove. When they stopped, they removed her blindfold. Black described the areaas somewherein
the county off the road.

While Black remained in the truck, the defendant and Lyons removed the woman
from the bed of thetruck and took her to thefront of thevehicle. Black did not recognizethevictim.
The woman was unclothed, and the men began hitting and kicking her. After atime, the men took
Black out of thetruck. They forced the victim to perform oral sex on Black. Black testified that the
victim was upset and pleading with the men. Black said that she kept telling the victim that shewas
sorry. One of the men hit Black in the nose, and Lyons told her to get into the truck.

Black testified that once inside the truck, she saw the defendant grab the victim by
the back of the hair and pull her to her knees. The defendant drew a gun from behind his back.
Black described what followed: “And he shot her somewhere in — towards her head. | don’t know
exactlywhere. And | put my head down, and the gun went off two moretimes.” Black testified that
she did not see the other shots because she had her head in her hands, but she certainly heard them.

Black testified that, after the shots were fired, the men took turns raping her in the
front seat of the truck. First, the defendant raped her while Lyons held a gun to her head. Black
admitted that she did not fight, but she testified that she did not consent to the sex. Afterwards, the
men again blindfolded Black and put her inthetruck floorboard. They drove awhile, andLyonstold
her to get up in the seat. Lyonsundid the blindfold, and the defendant stopped the truck and went
into astore. When the defendant returned, the men drove Black to her gpartment complex and let
her out by the soft drink machine. Black testified that before driving off, the defendant told her that
if she “ever said anything about this, what happened to [her] would be worse.” The defendant also
threatened her that she better pay him that night the money that she owed him for drugs.

Black testified that she “went to work” and earned the money. Later that night, she
contacted Lyons and told him that she had the defendant’s money. The defendant collected his
money and sold Black more crack cocaine. Black explained that she did not report anything to the
police becauseshewas scared. After that night, Black admitted that she“worked for” the defendant
and Lyons afew times. The men would take her places to serve asa prostitute, collect the money,
and give her crack cocaine.



Black eventually left town. She testified that she became afraid “something was
fixing to happen” to her. Sheand amale friend | eft the statein astolen vehicle. They were arrested
in the stolen vehicle in Ohio, and Black was transported to Tennessee. After her arrest, Black told
the police about the homicide and about her own brutal treatment. When Black |earned thevictim’'s
identity, Black realized that she had encountered thevictim a“ coupleof timesinpassing,” including
once at acrack house on Gordon Street. Black accompanied Sergeant Rudder to various locations
to try and identify where the events occurred, and she estimated the time of the eventsto have been
between 1:00 and 2:00 in the afternoon, with the men leaving her at the apartment shortly after 3:00
p.m. Based upon Black’ saccount of events, the defendant and Lyons were also separately charged
with the aggravated kidnapping of Black and two counts of aggravated rape.

At trial, Black insisted that she had no agreement or “deal” in connection with her
testimony. Predictably, thedefensevigorously atacked her credibility. Regarding thestolenvehicle
conviction, the defense élicited that Black originally pleaded guilty with an agreement for a three-
year, community corrections sentence. Black testified that aspart of the agreement shewas also told
that after successfully completing community corrections, thefelony convictionwould be expunged
from her record. Withinacoupleof weeksof her community corrections placement, however, Black
was arrested on drug charges. According to Black, when she appeared in court on the community
corrections revocation warrant, she entered a“new plea’ to a three-year incarcerative sentence,
which she currently was serving.

On cross-examination, Black stated that when she called Lyonsfrom Fuel Mart, she
asked only for $60 worth of cocaine, although she had earned several hundred dollars from
prostitution the previous evening. Black clamed that she had been smoking crack cocaine dl
morning before going to Fuel Mart to eat, talk with some truck drivers, and use the outside
telephone. When the defendant and Lyons arrived, Black described their vehicle as an older model
green and white pickup truck.!

Thedefensealso covered severd inconsi stenciesbetween Black’ strial testimony and
other statements she had given. For example, inher prdiminary hearingtestimony, Black said that
when she “turned around to ook, [she] saw a naked woman in the back of the truck.” She did not
mention a body wrapped in a blanket with legs taped together. Also, in her previous statements,
Black maintained that she never got out of the truck, and she never mentioned the men forcing the
victim to perform oral sex on her. At the preliminary hearing, Black admitted that after the
Westbrooks slaying, she had consensual sex with the defendant on more than one occasion.

In addition to Black’s eyewitness testimony, the state offered the testimony of
Christopher Williams, who had pending chargesfor aggravated burglary and wasincarcerated in the

1The defense elicited from Sergeant Rudder that the police were unable to connect the defendant with a truck
matching the description provided by Black. The vehiclein the defendant’ s possession when he was arrested was ablue
pickup truck, and Lyons owned a station wagon. Oddly, the police did locate a green and white truck, titled to a person
whose last name was Chism, but the owner was not the defendant.
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Madison County jail. Williams prior crimina history included convictions for reckless
endangerment, aggravated assault, failureto appear, and atempted second-degreemurder. Williams
testified that he first encountered the defendant in March 2000, when he and the defendant were
assigned to the same cell block in thejail.

Williams and the defendant had many conversations. Williams testified that the
defendant admitted that hewasinjail for killingagirl, and the defendant bragged that “ the detectives
and everybody wouldn'’t be ableto prove it because she wasn’t nothing but a crack head and that the
one witness that the state had was telling alie to cover her own ass.”

Williamstestified that the defendant talked about some of the details of the crimes.
Williams said that the defendant told him about driving into afield by atree. Lyons held Black at
gunpoint, and the defendant told Black, “[Y]ou seewhat happenswhen you don’ t pay, whenyou run
off and don’t do what you' re supposed to do. Do you think we playing at this or do you think this
is some kind of joke?’ The defendant told Williams that at that point Lyons interrupted, told the
defendant to do what he was supposed to do, and said, “We ain’t got time to be out here messing
around.” Williams testified that the defendant said he then shot the victim. The defendant also
related that L yons next shot the victim and that the two men beat and kicked the victiminthe crotch.
Afterwards, the men drove Black to her apartment. According to Williams, the defendant never
explained how he met the victim, but the defendant said that he met Black at a strip place and that
Black “started turning tricks” for the defendant.

Williams explained that his motivation for testifying was twofold. First, he was
trying to “lighten the load” regarding his own criminal charge. Second, Williamstestified that the
defendant’ s callous remarks about the victim being a “crack head whore” bothered him because
Williams' sister took drugs and easily could have met a similar fate. On cross-examination,
Williamsadmitted that Sergeant Rudder assured him that if hetestified, the state would recommend
an incarcerative sentence of eleven months and 29 days on his pending burglary charge.

Atthecondusion of thestate’ scase, thetrial court ruled that if thedefendant testified,
hisprior drug conviction could be used to impeach his credibility. The defendant declinedtotestify,
and he did not offer any proof in defense.

The jury convicted the defendant of the offenses specific to Westbrooks:
premeditated, first-degree murder, first-degree murder inthe perpetration of an especially aggravated
kidnapping, especialy aggravated kidnapping, aggravated rape, and aggravated sexua battery.? On

2 At the conclusion of the proof, the trial court discussed its intended jury instructions with the parties.

Concerning possible lesser-included offenses, counsel for the defendant stated unequivocally that the defendant did not
want the jury instructed on any lesser-included offenses. The defendant on appeal has not challenged the charge to the
jury, and we perceive no infirmity therewith in light of the defendant’s affirmative waiver of lesser-included offense
instructions. See State v. Elesa D. McDaniels, No. E2000-02790-CCA-R3-CD, slip op. at 6-7 (Tenn. Crim. App.,
Knoxville, Nov. 1, 2001).

(continued...)



the remaining counts involving Black, the jury found the defendant not guilty. The trial court
imposed an effective sentence of life plus 25 years. The defendant has timely gppealed his
convictions and sentencing.

|. Speedy Trial Claim®

Thedefendant compla nsthat hisconvictionsareinfirm because hisright to aspeedy
trial was violated. From the record, we discern that the defendant was arrested in March 1999 in
connection with the homicide of Ms. Westbrooks. Following apreliminary hearing, an indictment
wasreturned on August 2, 1999, No. 99-526, charging premeditated and felony murder, two counts
of aggravated sexual battery, and aggravated rape. On September 14, 1999, the defendant filed a
motion demanding aspeedy trial.

The record reflects that on January 11, 2000, the co-defendant, Calvin Lyons, filed
amotion requesting that the January 24, 2000 trial date be continued to allow adequatetimefor trial
preparation. A consent order was entered on January 13, 2000, continuing the case until February
15, 2000 for selection of anew trial date. The consent order was approved for entry in writing by
all the parties, including the defendant.

In May 2000, the defendant filed several motions, including a motion to strike the
offenseof especially aggravated kidnapping, which waslisted on the cover of theindictment but not
charged as a separate count. That motion also sought to strike one of the two aggravated sexual
battery charges as duplicative. The record does not contain aruling on the motion, but on June 5,
2000, asuperseding indictment wasreturned, No. 00-446, charging premeditated and felony murder,
especidly aggravated kidnapping, aggravated rape, and aggravated sexual battery. That samedate,
the defendant moved to consolidate indictment No. 99-526 withindictment No. 99-527 (theMelanie
Black charges) and to dismiss both indictments on the ground that he had been denied aspeedy trial.

On June 29, 2000, the defendant and L yons moved to have their casestransferred by
interchange to another division. The motion recited that despite the trial judge’s“diligent efforts’
to secure atrial date with a substitute judge, no trial date had been set. Evidently, the motion was
granted, and on August 15, 2000, asubstitute judge, sitting by interchange, entered an order denying
the motion to dismiss based on denial of a speedy trial. In short order, the new trial judge also
scheduled all motions for hearing on September 5, entered an order of nolle prosequi dismissing
indictment No. 99-526 and permitting the state to proceed on superseding indictment No. 00-446,
transferred all earlier pleadingsto indictment No. 00-446, consolidated indictment No. 00-446 with
indictment No. 99-527 (the Melanie Black charges), and scheduled atrial for September 26, 2000.

2(...conti nued)

3 Our discussion of theissuesin thisopinionisin adifferent order than presented in the parties’ briefs.
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Against this background, the defendant argues in rather conclusory fashion that his
speedy trial rights were violated for which his convictions should be dismissed. We disagree.

By statute and by federal and state constitutional guarantees, an accused hastheright
to aspeedy trial. See U.S. Const. amend. VI; Tenn. Const. art. 1, 8 9; see also Tenn. Code Ann. 8§
40-14-101(1997). “Theright to aspeedy trial attachesat the time of arrest or indictment, whichever
comesfirst, and continues until the date of thetrial.” Statev. Vickers, 985S.W.2d 1,5 (Tenn. Crim.
App. 1997).

Four factors are considered and weighed in determining if the right to a speedy tria
has been compromised. On appeal, the trial court’s application of the four-part balancing test is
reviewed for abuse of discretion. Statev. Jefferson, 938 S\W.2d 1, 14 (Tenn. Crim. App. 1996). The
factors are (1) the length of the delay, (2) the reason for the delay, (3) the assertion of the right to
speedy trial, and (4) any prejudice to the defendant occasioned by the delay. Barker v. Wingo, 407
U.S. 514, 530, 92 S. Ct. 2182, 2192 (1972); Sate v. Bishop, 493 S.W.2d 81, 83-85 (Tenn. 1973).
Of these factors, the most important is prejudice, and the critical inquiry concerning prejudice “is
the impairment of the ability to prepare a defense.” Sate v. Vance, 888 S.\W.2d 776, 778 (Tenn.
Crim. App. 1994). To activate the four-part inquiry, the interval between accusation and trial must
be “presumptively prejudicial.” Doggett v. United Sates, 505 U.S. 647, 651-52, 112 S. Ct. 2686-
2690 (1992). A delay approaching oneyear usudly activatestheinquiry. See Vickers, 985 SW.2d
as.

Regarding the length of delay factor, the defendant’ strial in thiscase commenced on
September 26, 2000. He was arrested at the end of March 1999; therefore, the dday between
accusation and tri al wasapproximately el ghteen months. In Satev. Walton, 673 S.W.2d 166 (Tenn.
Crim. App. 1984), atwo-year delay was held insufficient, without more, to presume prejudice, and
more recently in Vickers, adelay of three years and nine months was held not to require dismissal
for lack of aspeedy trial. Vickers 958 SW.2d at 7.

Regarding the reason for delay factor, the defendant claims, without any citation to
therecord, that “the State was just not ready to go forward” on May 24, 2000 and that thetrial court
improperly continued thetrial until September 26. It appearsto usthat there were multiple reasons
for delay in this case.

Notwithstanding the defendant’ s September 14, 1999 demand for aspeedy trial, when
co-defendant Lyons sought a continuance in January 2000, the defendant acquiesced in the del ay,
whichresultedin thetrid being continued until May 24, 2000. Asfor the May to September period
of delay, our review is hampered because the defense has not provided a transcript of the May 24,
2000 proceeding wherein the trial was rescheduled to begin September 26. The pleadings in the
record suggest that the original trial judge was unavailable to preside, due to ilinessin hisfamily,
and that as of May 24 arrangements had not been finalized to secure a substitute trial judge. An
additional reason appears in the state’ s written response to the defendant’s new trial motion. The
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state explains that because of adefect in the original indictment, additional time was required to
obtain asuperseding indictment. Thisexplanation tracksthe pleadings on appeal that show on June
5, 2000, a superseding indictment was returned.

The most frequently encountered reasons for delay are (1) intentional delay by the
state to gain atactical advantage or harass the defendant, (2) negligence, (3) dday necessary to
effectively prosecute the case, and (4) delay caused by or acquiesced in by thedefendant. See State
v. Wood, 924 SW.2d 342, 346-47 (Tenn. 1996). Thefirst and second reasonsweigh against the state
withintentional delay carryingthe greater weight. Thethird reasonis essentially neutral, weighing
neither in favor of nor against either party. The fourth reason weighs against the accused. In this
case, we are persuaded that the third and fourth reasons for the delay are evident; therefore, this
factor does not support adetermination that the defendant was deprived of hisright toaspeedytrial.

Regarding the assertion of the right to a speedy trial, the defendant first invoked the
right in September 1999, approximately six months after his arrest. Less than four months after
demanding a speedy trial, however, the defendant acquiesced in a continuance requested by his co-
defendant. Another demand for speedy trial was not forthcoming until June 2000. Thisfactor favors
the defendant, but it is entitled to slight weight.

Thefinal consideration, the prejudicefactor, doesnot avail the defendant. Typicaly,
an accused will argue prejudice by citing factors such as the death of a key principd witness prior
totrial or the clouded memory of witnesses because of theelapsed time. Inthiscase, thedefendant’s
only arguments are that had his case been tried earlier, hisjail mate, Christopher Williams, would
not have testified and that he and Lyons would have been jointly tried. This argument, in our
opinion, isinadequateto make an affirmative showing that the dd ay impaired the defendant’ sability
to prepare a defense. In addition, we note that the jury acquitted the defendant of the offenses
involving Black.

On balance, the defendant has failed to demonstrate that he was deprived of hisright
tospeedytrial, and we affirmthetrial court’ sdenial of the motionsto dismissthe prosecution on that
basis.

Il1. Severance of Defendants

Next, we take up the defendant’ s complaint that the trial court erroneously granted
a severance of defendants.

The grant or denial of a motion for severance of defendants is a matter that rests
within the sound discretion of the trial court, and this court will not disturb the trial court's ruling
absent a clear abuse of that discretion. State v. Burton, 751 S.W.2d 440, 447 (Tenn. Crim. App.
1988). Tennessee Rule of Criminal Procedure 14 addresses severance of defendants and provides
in pertinent part that the tria court



on motion of the State or on motion of the defendant other than under
subdivision (c)(1), shall grant a severance of defendantsiif:

(i) beforetrial, it isdeemed necessary to protect adefendant's
right to a speedy trial or it is deemed appropriate to promote a fair
determination of the guilt or innocence of one or more defendants; or

(i1) during trial, with consent of the defendant to be severed,
it is deemed necessary to achieve afair determination of the guilt or
innocence of one or more defendants.

Tenn. R. Crim. P. 14(c)(2).

Most severance-of-defendants issues come before this court in the form of a
complaint by adefendant that reversible error resulted from being jointly tried with a co-defendant.
In this case, however, the defendant argues that he was unduly prejudiced because the trial court
granted a severance of defendants.

Thetrial court inthiscasewasconfronted with aclassic Bruton problem. SeeBruton
v. United Sates, 391 U.S. 123, 88 S. Ct. 1620 (1968) (admission of co-defendant’ s confession that
implicated defendant in joint trial constituted prejudicial error). The record reflects that on the
morning of trial, the state filed amotion to sever defendants becauseit intended at trial to introduce
statements that the defendant allegedly made while in pretrial custody to another inmate which
incul pated both the defendant and Calvin Lyons. Inresponseto the severance motion, Lyonsargued
that thetrial court should either excludetheinmate’ stestimony or redact the portion of the statement
that mentions Lyons’ involvement in the offenses. The state countered, and the trid court agreed,
that the prosecution could not fairly present its case if all references to Lyons were deleted. The
references to Lyons, the state explained, supplied invaluable evidence that corroborated the
testimony of the eyewitness, Melanie Black. The only objection to severance voiced by the
defendant was that the state’s motion was untimely.

On apped, the defendant insists that he was prejudiced by the severance because it
forced his attorney “to go forward without being properly prepared for trial on his own due to the
joint defense preparation.” Our review of the record reveals that after the trial court granted the
severance, Lyons counsel interrupted to request a few additional minutes before the jury was
broughtinto*® prep” thedefendant’ sattorney about areas of witnessexamination that thedefendant’ s
attorney had not been involved in developing. The defendant’ sattorney added arequest for thetrial
court’ s* patience on that because we' re at somewhat of adisadvantage until we can sit down and go
over some notes and get some documents straightened out and stuff.” Thetria court stated that it
would “work with” defense counsel, and the trial court suggested taking a long lunch break so the
attorneys could confer. Thedefendant never objected to thetrial court’ s proposal, and he requested

neither additional time nor a continuance.



Preparingfor trial can beatime-intensive undertaking. When theworkload has been
divided between or among counsel for co-def endants, we appreciatethat an el eventh-hour severance
of defendants could pose a considerable hardship for the defendant whose case proceeds as
scheduled. In our opinion, thetrial court in this case exhibited an appropriate sensitivity to that
potential prejudice, and the defendant has neither alleged nor demonstrated any specific hardship
from which we could concludethat the trial court abused itsdiscretion. Accordingly, we affirm the
trial court’s decision to sever the defendant’ s and Lyons' cases.

[11. Sufficiency of the Evidence

The defendant insists that the evidence isinsufficient to support hisconvictions. He
claimsthat his acquittal on the charges involving Black isinconsistent with the guilty verdicts for
the offenses related to Westbrooks. He also argues that the state’'s evidence is “suspect” as
illustrated by the jury’ s rejection of Black’s testimony about her own treatment at the hands of the
defendant. Thethrust of the defendant’ s sufficiency-of-the-evidence argument is that the evidence
did not establish that he was a perpetrator of the crimes.

First, consistency inverdictsfor multiple-count indictmentsisnot required. See, e.g.,
Wigginsv. Sate, 498 S\W.2d 92, 93-94 (Tenn. 1973); Satev. Gennoe, 851 S.W.2d 833, 836 (Tenn.
Crim. App. 1992). Consequently, the jury’ s not guilty verdicts on the offenses concerning Black
provide no basis to attack the legal sufficiency of the convicting evidence on the counts naming
Westbrooks as the victim.

Second, the alleged “suspect” nature of the state’s evidence is not an appropriae
subject for our evidence sufficiency review. A jury verdict, approved by the trial judge, accredits
the testimony of the witnesses for the state and resolves all conflicts in favor of the theory of the
state. Statev. Hatchett, 560 S.W.2d 627, 630 (Tenn. 1978); Statev. Townsend, 525 S.W.2d 842, 843
(Tenn. 1975). On appedl, the state is entitled to the strongest legitimate view of the evidence and
all reasonable or legitimate inferences which may be drawn therefrom. Sate v. Cabbage, 571
S.W.2d 832, 836 (Tenn. 1978). Moreover, averdict against the defendant removesthe presumption
of innocence and raises a presumption of guilt on appeal. Sate v. Grace, 493 SW.2d 474, 476
(Tenn. 1973); Anglin v. Sate, 553 SW.2d 616, 620 (Tenn. Crim. App. 1997). The defendant has
the burden of overcoming this presumption. State v. Brown, 551 S.\W.2d 329, 331 (Tenn. 1997).
Most significantly, when the sufficiency of the evidence is challenged, the relevant question for an
appellate court is whether, after reviewing the evidence in the light most favorable to the
prosecution, any rational trier of act could have found the essential € ements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13; Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 2782
(1979).

Applyingthese principles, it isobviousthat the state introduced evidence that, when
accepted and accredited by the jury, established that the defendant committed the offenses of first-
degree murder, especially aggravated kidnapping, aggravated rape, and aggravated sexua battery.
The defendant’s argument about the state' s “ suspect” evidence is nothing more than an assault on
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thecredibility of MdanieBlack. Wecannot, under the circumstances, usurp thejury’ sresponsibility
and power to accept some, all, or none of awitness's account of events. Thetrial, not the appedl,
isthe threshing arenafor winnowing out the chaff from the sometimes jumbled mass of evidence.
Becausetheevidenceislegally sufficient to support the verdicts, wereject the defendant’ sargument.

V. Admissibility of Photographs

Thedefendant claimsthat heisentitled to anew trial becausethetrial court permitted
thestatetointroduceunfairly prgudicial andinflammatory photographs. Specifically, thedefendant
objectsto eighteen photographsintroduced as collective Exhibit 2; these photographs were taken at
the crime scene, and most of them depict, from various angles and lighting conditions, thevictim’'s
body. The defendant also objects to four photographs introduced as collective Exhibit 3, which
show the boot and tire impressions on the ground at the scene. These photographs do not show the
victim’'sbody. Thelast set of objected-to photographsare seventeen autopsy photographsintroduced
as collective Exhibit 6. The defendant argues in conclusory fashion that the photographs were
unnecessary, cumul ative of other evidence presented, and inflammatory. Heoffersnoindividualized
argument pertaining to specific photographs.

Weapply afamiliar standard of review. Indetermining whether aphotograph should
be admitted, thetrial court must determine, first, whether the photographisrelevant. Tenn. R. Evid.
401; Satev. Banks, 564 S.W.2d 947, 949 (Tenn. 1978). Photographs are not necessarily rendered
inadmissible because they are cumulative of other evidence or because descriptive words could be
used. See Collinsv. State, 506 SW.2d 179, 185 (Tenn. Crim. App. 1973). Photographs must be
relevant to prove some part of the prosecution’s case and must not be admitted solely to inflame the
jury and prgudice them against the defendant. Banks, 564 S.W.2d at 951; see Tenn. R. Evid. 403
(relevant evidence may be admitted if its probative value is not "substantially outweighed by the
danger of unfair prejudice"). On appesal, thetrial court's decision to admit a photographic exhibit is
reviewable for abuse of discretion. Banks, 564 S.W.2d at 949.

Inour view, thetrial court didnot abuseitsdiscretionwith respect to the photographs.

First, we see no basis to question the admissibility of the boot and tire impression
photographs. Second, as for the autopsy and crime-scene photographs, the record reflects that the
trial court was appropriately sensitive to their shock value; indeed, thetrial court excluded some of
the photographs that the state sought to introduce and encouraged the state to eliminate as many
pictures as possible.

Admittedly, the photographsin this case are gruesome. The victim, however, was
subjected to amind-numbing array of violent assaults. Shewas stripped naked, viciously kicked and
beaten, shot multiple times, strangled, and crushed by a force — probably a vehicle — powerful
enough to fracture her face, both arms, and four ribs and to split the skin along the abdomen causing
her intestinesto extrude. Thevictim had not been dead |ong whenthe photographsat the scenewere
taken, and the body had not started to decompose. Photographs of a corpse are “admissible in
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murder prosecutions if they are relevant to the issues on trial, notwithstanding their gruesome and
horrifying character.” Banks, 564 SW.2d at 950-51.

In this case, the state had the burden with respect to the first count of the indictment
to show beyond areasonable doubt that the defendant committed premeditated, first-degree murder.
The existence of premeditation is a question of fact for the jury to determine and may be inferred
from the circumstances surrounding the offense. Statev. Rosa, 996 S.W.2d 833, 837 (Tenn. Crim.
App. 1999). The use of adeadly weapon upon an unarmed victim, the particular cruelty of the
killing, declarations by the defendant of hisintent to kill the victim, evidence of a procurement of
aweapon, preparations beforethekilling for concealment of the crime, and calmnessimmediately
after the killing may support the existence of premeditation. Sate v. Bland, 958 S.W.2d 651, 660
(Tenn. 1997). Thetria court, in our opinion, did not abuse its discretion in determining that these
photographs were probative of premeditation and that their probative value was not substantidly
outweighed by the danger of unfair prejudice.

Asparticularly regardsthe autopsy photographs, our review of the record also shows
that during ajury-out hearing on the admissibility of those pictures, the defendant waived objection
to all except one photograph of the victim’ sgenital area. That photograph was relevant because the
fourth count of the indictment charged aggravated rape, and the state had the burden of
demonstrating that sexual penetration had occurred. The photograph, in conjunction with Dr.
Smith’s testimony and the testimony of Melanie Black, supported the state's theory that the
defendant kicked thevictimwith sufficient forcein thegroin areato penetrateand injurethevictim’'s
genitds.

In conclusion, we hold that the trial court did not err in admitting the photographs
in this case.

V. Defendant’s Prior Convictions

The defendant next contends that the trial court improperly ruled that his prior
narcotics conviction could be used for impeachment should he testify. Following this ruling, the
defendant did not take the stand.

Subject to certain conditions for admissibility, Tennessee Rule of Evidence 609
authorizes the use of proof of awitness's prior convictionsin order to attack a witnessscredibility.
Tenn. R. Evid. 609(a). The prior conviction must be for afelony or a crime involving dishonesty
or false statement. 1d. 609(a)(2). To be €eligible as an impeaching conviction, a prior felony
conviction need not involve dishonesty. Id.

When the witness to be impeached is the criminal defendant, the state must give
noticepriortotrial of itsintent to utilizethe conviction for impeachment purposes, id. 609(a)(3), and
upon request, the court must determine the admissibility of an eligible conviction by deciding
whether "the conviction'sprobative value on credibility outweighsitsunfair prejudicid effect onthe
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substantive issues,”" id. In making this determination, "two criteria are especially relevant.” State
v. Mixon, 983 SW.2d 661, 674 (Tenn. 1999). First, the court must "analyze the relevance the
impeaching conviction has to theissue of credibility" and "explain [the relevance] on the record,"
id., and second, it must, "assess the similarity between the crime on trial and the crime underlying
the impeaching conviction," id. (quoting Neil Cohen et al., Tennessee Law of Evidence § 609.9, at
376 (3d ed.1995)).

On appellatereview, thetrial court’ srulingson admissibility of prior convictionsfor
impeachment purposes are subject to reversal only for abuse of discretion. See Mixon, 983 S.W.2d
at 674.

The prior conviction at issue in this case was for possession of cocaine with intent
toresell. The offense date was April 13, 1990, and the defendant was sentenced on February 25,
1992 to aterm of eight years in confinement. This conviction fell well within the ten-year time
period beyond which impeachment use of prior convictionsbecomeslessfavored. Prior felony drug
convictions can qualify as being relevant and probative of an accused’s credibility. See Sate v.
Dooley, 29 SW.3d 542, 554 (Tenn. Crim. App. 2000).

Regarding the similarity between the crimes on trial and the crime underlying the
impeaching conviction, thetrial court in this case took into account the defense argument that drug
dealing was entwined with the offenses on trial, but it concluded that the offenses on trial were
crimes of violence not similar to the drug involvement underlying the prior conviction. As for
relevance to the issue of credibility, the trial court observed that drug convictions reflect on moral
character and are not without probative value as to credibility. On badance, the trial court was
convinced that the conviction's probative value on credibility outweighed any unfair prejudicial
effect on the substantiveissuesin this case. We concludethetrial court acted within its discretion.

V1. Newly Discovered Evidence

After thejury found him guilty of the Westbrooks offenses, the defendant petitioned
thetrial court for anew trial. One of thegroundsfor seeking relief was newly discovered evidence.
Specificaly, the defendant claimed that after histrial, he encountered ajail inmate, Eric Logan, who
was a cousin of state's witness Christopher Williams. The defendant submitted an affidavit by
Logan to the effect that Logan and Williams had a conversation in July 2000 wherein Williams
related that he had discovered a way to get out of jail by testifying against the defendant. The
defendant also submitted an affidavit by Larry Willis who stated that Melanie Black had confided
in him that she was directly involved in Westbrooks” murder and that in exchange for “money and
dope’ she had lured Westbrooks to a “pre-disclosed” location. Willis affidavit did not name the
other responsible parties. Last, inan amendment to hisnew trial motion, the defendant asserted that
when the motion is heard he will present testimony from Elizabeth Estes who will say that Melanie
Black solicited her to corroborate Black’ s testimony and “go along with this story.”
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Thetrial court conducted a hearing onthe new trial motion. The defense presented
no live testimony. Ingead, the defendant relied on the affidavits of Logan and Willis, and the
defendant represented to the court that Estes was eluding process and that more time would be
needed to locate her. Thetrial court denied the motion for new trial. Thedefendant complainsthat
his motion was heard prematurely and that it was erroneously denied.

In seeking anew trial based on newly discovered evidence, there must be ashowing
that the defendant and defense counsel exercised reasonabl e diligencein attempting to discover the
evidence and that they did not know of the alleged newly discovered evidence prior to trial. See
Satev. Nichols, 877 SW.2d 722, 737 (Tenn. 1994). Moreover, the materiality of the new evidence
must be demonstrated, and thetrial court must determine whether theresult of thetrial would likdy
have been changed if the evidence had been produced and accepted by the jury. State v. Goswick,
656 S.W.2d 355, 358-59 (Tenn. 1983). On appellate review, we will disturb thetrial court’sruling
on amotion for new trial based upon newly discovered evidence only if the lower court abused its
discretion. Satev. Walker, 910 SW.2d 381, 395 (Tenn. 1995); Sate v. Meade, 942 S.\W.2d 561,
565 (Tenn. Crim. App. 1996).

In the present case, the trial court found that the defendant had not met the burden
required to receive anew trial on the basis of newly discovered evidence. Thetrial court stated that
the impeaching evidence reflected in the affidavits submitted by the defendant would not have
changed the outcome of thetrial. We agree.

The Logan and Willis affidavits are not relevant to the substantive merits of the
offenses. Neither affidavit exonerates the defendant. The materiality of the affidavitsrelates, if at
all, to the credibility of Black and Williams as prosecution witnesses. Willis, for instance, in his
affidavit does not name the men who allegedly enlisted Black’ shelp. Black’ salleged involvement
does not exclude the defendant’ s participation in the offenses. The defendant claims that Black’s
participation makes her an accessory to the crimes, thereby requiring the state to corroborate her
testimony. Even so, there is evidence in this record that suffices for that purpose. Williams
testimony corroborated Black’ s account of the events.

Logan’ s affidavit suggests that Williams had a motive to testify falsely againg the
defendant to gain early release from custody. Williams, however, admitted at trial that one of the
reasons he agreed to testify wasto “lightentheload” regarding hisown criminal charge. Inour view,
Logan’s affidavit was merdly cumulative of testimony already dicited a trial that brought into
question Williams' credibility.

We are not at al convinced of the likelihood of adifferent result had this evidence
been produced and accepted by the jury. We further note that to justify the granting of anew trial
onthe basisof newly discovered impeachment evidence, “it must be shown that the testimony of the
witness sought to be impeached was so important to the issue and theimpeaching evidence was so
strong and convincing tha adifferent result at trial must necessarily follow.” Satev. Arnold, 719
SW.2d 543, 550 (Tenn. Crim. App. 1986) (emphasis added). The evidence that the defendant
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submitted in this case was not of such a character and, therefore, was not a sufficient basis for the
grant of anew trial.

In connection with his pursuit of anew trial, the defendant is aggrieved that thetrial
court would not continue the hearing on his motion pending the results of aforensic comparison of
hair samples collected from the victim'’ s body with blood samples obtained from the victim, Black,
Lyons, and the defendant. Evidently, during the autopsy of the victim’s body, hair samples were
retrieved but not submitted for testing. After the defendant was convicted, the statefiled amotion
tocontinueLyons' trid to allow timefor the evidenceto betested. A copy of thestate’ scontinuance
motion was filed as an exhibit by the defendant at the hearing on his new trial motion. The tria
court declined to continue the new trial hearing inasmuch as the hearing had been delayed twice
before at the defendant’ srequest. Thetrial court aso observed that the defense had other avenues
to raise the results of new scientific evidence should they prove he pful to the defendant.*

In his brief to this court, the defendant makes various factual assertions about the
resultsof thetestsand how the results aff ected the co-defendant’ s prosecution. We declineto accept
or consider these unsupported assertions because counsel’s appellate recitations of fact and
arguments are not evidence. See, e.g., Sate v. Burton, 751 S.W.2d 440, 450 (Tenn. Crim. App.
1988). The result is that, on apped, the defendant has failed to show that the trid court erred in
denying a continuance of the hearing on the motion for new trial.

VII. Consecutive Sentencing

The defendant’s final complaint is that consecutive sentencing is excessive and
unfairly punitivein hiscase. Thetrial court found that consecutive sentencing was warranted on the
grounds that the defendant is a dangerous offender and that he was on probation at the time he
committed the instant offenses. The trial court imposed 25-year sentences for the especialy
aggravated kidnapping and aggravated rape convictions and a twelve-year sentence for the
aggravated sexual battery conviction; these sentenceswereordered to be served concurrently to each
other but consecutively to the life sentence for first-degree murder.

When there is a challenge to the length, range, or manner of service of asentence, it
isincumbent on this court to review the record de novo with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. 8 40-35-401(d) (1997). This presumptionis
“conditioned upon the affirmative showing intherecordthat thetria court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166, 169 (Tenn.
1991). “The burden of showing that the sentence is improper is upon the appellant.” Id. Inthe
event the record fails to demonstrate the required consideration by the trial court, review of the
sentence if purely de novo. Id. If appellate review, however, reflects that the triad court properly
considered all relevant factors and its findings of fact are adequately supported by the record, this

4 See Post-Conviction DNA Analysis Act of 2001, Tenn. Code Ann. 8§88 40-30-401 to -413 (Supp. 2001).
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court must affirm the sentence, “even if we would have preferred a different result.” Sate v.
Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

When a defendant is convicted of multiple offenses, the trial court must determine
if the sentencesshall be served consecutively or concurrently. Tenn. CodeAnn. §40-35-115(1997).
Consecutive sentencing may beimposed in the discretion of thetrial court upon adetermination that
the offender meets at least one of the following criteria:

(1) The defendant is a professional criminal who has knowingly
devoted such defendant’s life to criminal acts as a major source of
livelihood;

(2) The defendant isan offender whaose record of criminal activity is
extensive;

(3) The defendant is a dangerous mentally abnorma person so
declared by a competent psychiatrist . . . ;

(4) The defendant is adangerous offender whose behavior indicates
littleor no regard for human life, and no hesitation about committing
acrimein which therisk to human lifeis high;

(5) The defendant is convicted of two (2) or more statutory offenses
involving sexual abuse of aminor . . .;

(6) The defendant is sentenced for an offense committed while on
probation; or

(7) The defendant is sentenced for criminal contempt.

Tenn. Code Ann. 840-35-115(b)(1)-(7) (1997). Inaddition to these criteria consecutive sentencing
is subject to the general sentencing principles providing that the length of a sentence should be
“justly deserved in relation to the seriousness of the offense” and “no greater than that deserved for
the offense committed.” 1d. 88 40-35-102(1), -103(2) (1997); see Satev. Imfeld, 70 S.W.3d 698,
708 (Tenn. 2002). Moreover, in Sate v. Wilkerson, 905 S.W.2d 933, 937-38 (Tenn. 1995), the
supreme court articulated two additional requirements for consecutive sentencing under the
dangerous offender category; thetrial court must find consecutive sentences are reasonably related
totheseverity of theoffensescommitted and are necessary to protect thepublic from further criminal
conduct. See Imfed, 70 S.W.3d at 708 (need for the additional Wilkerson findings arises in part
because “dangerous offender” category “is the most subjective and hardest to apply”).

No evidencewas presented at the defendant’ ssentencing hearing, and neither the sate
nor the defendant registered any objections to the presentence investigation report. At the hearing,
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the defendant conceded that he committed the instant offenses while on probation for a previous
felony offense. As for the defendant’s status as a “dangerous offender,” the trial court made
particularized findings. The trial court catalogued the brutal injuries to the victim, which
demonstrated that the defendant had no regard for human life and no hesitation about committing
acrime when the risk to human life was high. Thetria court stated, “ These are some of the most
atrocious, cruel offenses|’ ve seen sincel’ ve been sitting inthisposition,” fromwhich thetrial court
concluded that consecutive sentencing was necessary to protect the public and reasonably related to
the severity of the offenses.

In our opinion, the record and the defendant’ s concession of his probationary status
at the time of the Westbrooks offenses provide ample support for the imposition of consecutive
sentencing, and we affirm the trial court’ s rulings.

Accordingly, and for the reasons set forth above, we afirm the judgments and
sentencing of thetrial court.

JAMES CURWOOD WITT, JR., JUDGE
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