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OPINION

Appellant was convicted for stabbing to death the victim inside the victim’shome. Attrial,
Appellant did not deny having stabbed the victim. Instead, he ra sed the affirmative defense of self-
defense, claiming that thevictim attacked him first with aknifeand A ppellant protected himself with
his own knife.

On the afternoon of January 29, 1999, Appellant went to the rooming house in North
Nashville where the victim, Calvin Johnson, lived. He came to the house looking for the victim,
according to the testimony of Simone Tibbs, who also lived there with her husband Joseph and was
present at the house that day. Appellant and the victim talked for awhile. Then Appellant walked
next door to the construction office, where the victim worked and asked the victim’ sbrother, James,
a supervisor, whether the victim was paid that day. The victim’s brother replied that he had been
paid, and Appd lant left without saying anything else. Mrs. Tibbs saw Appellant come out of the
construction office and walk back into the rooming house, and then leave severa minutes later.
James Johnson testified that shortly afterwards, someone ran inside and said that Appellant had
stabbed the victim and to call the paramedics.

Robert Turner, aparamedic, testified that he found the victim lying face up on the bed with
his knees bent over the side of the bed. The victim had a stab wound to the chest. Turner testified
that it is common procedure to do a “soft patdown” of a victim when a paramedic moves an
unconscious victim to be transported. In doing so, a small knife was found in the victim’s back
pocket. Thevictimwastransportedto Metro General Hospital, wherehewas|ater pronounced dead.

Detective David Imhoff testified that hewent to the hospital wherethevictim had been taken.
Hefound asmall paring knife on the tabl e next to the gurney on which the deceased waslying. He
talked to the paramedics and | earned that the knife had been removed from the victim'’ sback pocket.

LaShonda Stewart knows Appellant and lived a couple of blocksfrom thevictim at thetime
of theincident. Shetestified that Appellant cameto her house on the afternoon of January 29, 1999.
She was standing on her porch. Shetestified that Appellant said he needed to talk to her and that
he had “f---ed somebody up.” Stewart testified that Appellant told her that he had stabbed the
victim, pointing to hischest. Shetestified that Appellant seemed to be confused and panicked, and
sherefused tolet himcomeinside. Stewart watched A ppellant leave and saw him get into Joe Batts
car, which was parked on the corner.

Joseph Battstestified that he was driving in the neighborhood that afternoon, and he saw an
ambulance sitting outside the apartment where the victim was stabbed. Hedrove acouple of blocks
past and saw Appellant and stopped. Appellant asked him to give him aride somewhere. They
droveto the store, where Appellant bought a beer, and then they droveto some nearby townhouses
and sat in the parking lot and “smoked dope.” Then, Appellant asked Batts to drive him back to
LaShonda Stewart’ s house. When they got close to her house, they saw that it was surrounded by



police cars, and Appellant told him to drive somewhere else. Appellant asked Battsto drivehim to
East Nashville, where Batts dropped him off.

RosauraDeRiostestified that Appellant arrived at her housein East Nashvilleontheevening
of January 29, 1999. Shetestified that he stayed a her house for three days because she wasill and
taking medication at the time, and therefore was unabl e to drive him home that same night.

Motion to Suppress Statements

Appellant asserts that the trial court erred in denying his mation to suppress two separate
statementsgivento police. Prior totrial, Appellant filed amotion to suppressthe statementshe gave
to investigating detectives, Gray and West. Appellant argues that the first statement, given to
Detective Gray, was inadmissable because 1) he had not been properly advised of his rights under
Mirandav. Arizona, 384 U.S. 436 (1966); and 2) the statement was aproduct of coercion. Appellant
arguesthat the second statement, given to Detective West, was inadmissible because Appellant did
not voluntarily and knowingly relinquishhisMirandarightsbeforegivingit. The State contendsthat
thetria court properly denied the motion. The State arguesthat Appellant’ s statement to Detective
Gray was not theresult of aninterrogation, and therefore, Miranda warningswere not required. The
State further asserts that the second statement, given to Detective West, was properly preceded by
Miranda warnings and waivers.

At the suppression hearing, Detective Gray tegtified that he became involved in the
investigation when he was asked by homicide detectives to help in locating Appellant because
Detective Gray had known Appellant’s family for many years. He testified that he contacted
Appellant’s family and advised them of a warrant for Appellant’s arrest. The following day, he
received a call from Appellant’s family, advising him that Appellant was in a particular location.
Detective Gray went to the location, where he found A ppellant and told him that he had awarrant
for hisarrest. Detective Gray testified that Appellant did not appear to be intoxicated or under the
influence of any controlled substances. However, on cross-examination, hetestified that the house
in which he found Appellant looked like a*crack house.”

According to Detective Gray’s testimony, he waited outside while Appellant stayed inside
the house for several minutes. He then went back inside to get Appellant, and they got in his police
car to driveto the criminal justice center. Detective Gray testified that Appellant began crying and
talking about the incident for which he was being arrested. Detective Gray cautioned him that he
did not have to say anything. Appellant responded that he knew he did not have to talk, but he
thought hislifewasover. Appellant explainedto Detective Gray that the victim had owed him fifty
dollars, and when Appellant approached the victim about the fifty dollars, the victim became
belligerent and attacked him. Appellant told Detective Gray that he was protecting himsdf. Healso
told him that after the incident, he put the knife with which the victim was killed in the back of a
pickup truck. Detective Gray testified that he did not read Appellant his Miranda warnings and did
not ask him any questions concerning the incident.



Detective West, the lead detective in the investigation, also testified at the suppression
hearing. Hetestified that on the same day Detective Gray located A ppellant, he was contacted and
told of Appellant’ sarrest. He further testified that when he arrived at the police station to interview
Appellant, he advised Appellant of hisrightsand Appellant signed arights waiver form. Detective
West testified that he assessed Appellant’ sphysical capabilities and determined that he was not too
intoxicated, or otherwise under theinfluence, to give astatement. Detective West tape-recorded the
statement, which he summarized for thetrial court at the hearing. As Detective West remembered
the statement, Appellant went to the house where the victim lived to collect fifty dollars, which the
victim owed Appellant. The victim told Appellant that he did not have the money, so Appdlant
went next door to the construction company where the victim’s brother worked and asked if the
victim had been paid that day, to which thevictim’ sbrother replied that hehad. Appellant went back
over to thevictim’ shouseto confront him again, and thevictim pulled out aknife. Appellant pulled
his knife and swung a couple of times and left, but Appellant did not know if he had stabbed the
victim or not.

Appellant testified at the suppression hearing that he “ got high” from around 1:30 a.m. until
10:30 a.m. the morning that Detective Gray arrested him. Hetestified that he smoked about agram
of cocaine and drank a half pint of vodka and aquart of beer. He also testified that Detective Gray
waited while he went inside to do more drugs. After he got into the car, Appellant testified that
Detective Gray asked, “what happened, man?’ With regard to the taped interview at the police
station, Appellant did not remember Detective West going over his rights with him before
interviewing him. He admitted at the hearing, however, that the signature on therightswaiver form
was his, but he did not remember signing it.

At the conclusion of the hearing, thetrial court overruled the A ppellant’ s motion to suppress
the statements. Therecord showsthat, with regard to Appdlant’ sfirst statement to Detective Gray,
the issue of whether to suppress the statement turned on witness credibility. Appellant testified at
the suppression hearing that Detective Gray asked him questions concerning the killing, and
Detective Gray testified that he did not. The trial court gave more weight to the credibility of
Detective Gray’ stestimony, and ruled that “there was not an interrogation as required by Miranda.”
With regard to Appellant’ s statement to Detective West, the trial court found that Detective West
advised Appellant of hisMirandarights, that Appellant executed awaiver form, and A ppellant gave
avoluntary statement. The trial court found that Appellant understood the effect of waiving his
rights and was not in such a condition from drugs and dcohol to render his waiver ineffective.

Theissues of whether Appellant was interrogated or coerced by Detective Gray, or whether
he gave a voluntary confession to Detective West are questions of fact. See Sate v. Morris, 24
S.W.3d 788, 805 (Tenn. 2000); State v. Anderson, 937 S.W.2d 851, 855 (Tenn. 1996); Childs v.
Sate, 584 SW.2d 783, 786-87 (Tenn. 1979). On appeal, the “trial court’s findings of fact in a
suppression hearing will be upheld unless the evidence preponderates otherwise.” Sate v. Odom,
928 SW.2d 18, 23(Tenn. 1996). Thedefendant bearsthe burden of demonstrating that the evidence
preponderates against the trial court’sfindings. 1d. The trid court’s application of the law to the



facts, however, is subject to ade novo standard of review. Satev. Yeargan, 958 SW.2d 626, 629
(Tenn. 1997).

Becausethetrial court isinasuperior positionto that of the appe late courtsto judge witness
credibility, it should be afforded wide latitude of discretion in determining whether Miranda
warnings were required, “and unlessit clearly appears that such discretion has been abused and the
defendant’s rights infringed upon, appellate courts will not intervene” Sate v. Nakdimen, 735
S.W.2d 799, 802 (Tenn. Crim. App. 1987). Neverthel ess, wemay consider the* testimony presented
at trial . . . in deciding the propriety of the trial court’s ruling on a motion to suppress.” Sate v.
Perry, 13 SW.3d 724, 737 (Tenn. Crim. App. 1999).

First, we must determinewhether Appellant’ s statement to Detective Gray should have been
preceded by Miranda warnings. The United States Supreme Court heldin Miranda v. Arizona, 384
U.S. at 444, that in order to saf eguard the constitutiond protectionsafforded in criminal proceedings,
“the prosecution may not use statements...stemming from custodial interrogation of the defendant
unlessit demonstratesthe use of procedural safeguards effective to securethe privilege against self-
incrimination.”

Because Miranda is only implicated when the defendant is questioned while in police
custody, our initial inquiry is whether Appellant was subjected to a“ custodial interrogation.” The
Miranda Court defined “custodia interrogation” as “questioning initiated by law enforcement
officers after a person has been taken into custody or otherwise deprived of his freedom of action
inany significant way.” 1d. Clearly, the Appdlant inthis case wasin police custody at the time he
madethe statement to Detective Gray. Heknew that Detective Gray had awarrant for hisarrest, and
he was being transported to the police station in Detective Gray' s car when he made the statement.

Thenext issueiswhether the A ppellant was subjected to aninterrogation by Detective Gray.
The Miranda Court defined interrogation as “ questioning initiated by law enforcement officers.”
384 U.S. at 444. InRhodelsland v. Innis, 446 U.S. 291, 301 (1980), however, the Court made clear
that interrogation is not limited to express questioning by police, “but also to any words or actions
on the part of the police (other than those normally attendant to arrest and custody) that the police
should know are likely to invoke an incriminating response from a suspect.”

The Statearguesthat Appellant’ sstatement to Detective Gray was unsolicited and wasgiven
knowingly and voluntarily. Appellant contends that the police used coercive tactics to obtain the
confession by having Detective Gray, aclose family friend, take Appellant into custody, and it was
because Appellant trusted Detective Gray that he made theincriminating statement. After admitting
on cross-examination that he had been arrested and read his rights on several prior occasions,
Appellant and the prosecutor had the following exchange:

[PROSECUTOR]:  Butyouknow what your rightsare. Andyouknew youdidn’t
have to talk to Detective Gray, didn’t you?



[APPELLANT]: WEell, 1 ain't never really been that high to, you know.
Detective Gray isafriend of mine. Would you talk to him if
you had a friend who you think was going to help you?

[PROSECUTOR]:  And that’s why you talked to him, wasn’t it?
[APPELLANT]: After he asked me, yes, ma am.
[PROSECUTOR]:  You thought he was going to help you, right?
[APPELLANT]: (No response).

Appellant relies on our supreme court’ sopinion in Satev. Branam, 855 S.W.2d 563 (Tenn.
1993), and argues that he was “ psychol ogically” coerced into confessing to Detective Gray. In
Branam, the “interrogation” was made by the defendant’ s aunt, who was acting as an undercover
agent for the state. 1d. at 568. The supreme court, nevertheless, found that the defendant’ strust in
his family member was* misplaced,” and affirmed the trial court’s admission of the statement. 1d.
Here, while Detective Gray may have been aclose friend of Appelant, Appellant knew that he was
a suspect in a murder investigation and that Detective Gray was the arresting police officer. In
Branam, the supreme court recognized tha “under some circumstances, deceptive interrogation
practicesby law enforcement officers may be so unfair that they offend notions of due process.” 1d.
at 269. We conclude that thisis not such a case, and Appellant’s statement to Detective Gray was
properly admitted. The evidence does not preponderate against the trial court’s findings that
Detective Gray did not question Appellant on the way to the police station, but rather Appellant
volunteered his statement.

Next, we consider whether Appellant effectively waived his rights prior to giving his
statement to Detective West at the police station. Again, we apply the standard articulated by the
supremecourt in Statev. Odom, 928 SW.2d 18 (Tenn. 1996). Appellant must demonstrate that the
evidence preponderates against the trial court’s findings. 1d. at 23. Intoxication is not aone
sufficient to bar the introduction of statements made by an accused if evidence also shows that the
accused was capable of understanding hisrights. State v. Bell, 690 S.W.2d 879, 882 (Tenn. Crim.
App. 1985). The evidence at the suppression hearing reveal sthat Appellant signed arights waiver
form. Appellant’s criminal history and apparent understanding of the seriousness of the charges
againg him make clear that he was capable of understanding his rights as an accused. Appellant
testified at the suppression hearing that he knew that the police were investigating a homicide and
indicated that he understood the seriousness of the charges against him. Furthermore, histestimony
reveals that he had no trouble remembering events up to and after the time when Detective West
advised him of hisrights.

We conclude that Appellant’s constitutional rights were not violated. The evidence in the
record supportsthetrial court’s findings that Appellant was advised of his Miranda rights, that he



waived those rights, and that he gave a voluntary statement. Thus, the statements were properly
admitted. Appellant is not entitled to relief on thisissue.

Motion for Judgment of Acquittal

Appellant contendsthat thetrial court erred in denying his M otion for Judgment of Acquittal
as to the count of first degree premeditated murder at the close of the State’s proof. A tria court
must grant a motion for judgment of acquittal if the evidence is legally insufficient to sustain a
conviction of the charged offense. Tenn. R. Crim. P. 29. In making itsdetermination, thetrial court
may not address the weight of the evidence, but must afford the State the strongest legitimate view
of the evidence, including all reasonable inferences to be drawn from the evidence, and disregard
any evidence introduced by the accused that conflicts with the evidence introduced by the State.
Satev. Blanton, 926 S.W.2d 953, 957-58 (Tenn. Crim. App. 1996); Statev. Campbell, 904 S\W.2d
608, 611 (Tenn. Crim. App. 1995).

We apply the same standard in reviewing a denia of amotion for judgment of acquittal as
thetrial court appliesin granting or denying such amotion. State v. Adams, 916 S.W.2d 471, 473
(Tenn. Crim. App. 1995). We must determine whether any reasonabl etrier of fact could havefound
the essentid elements of the charged offense beyond a reasonable doubt. Tenn. R. App. P. 13(e);
Satev. Williams, 657 S.W.2d 405, 410 (Tenn. 1983). In so doing, wereview the evidenceinalight
most favorable to the State. Jacksonv. Virginia, 443 U.S. 307, 319 (1979).

In challenging thetrial court’ sdenid of hismotion, Appellant argues that the State failed to
establish beyond a reasonable doubt the element of premeditation. We need not decide this issue,
however, because the jury convicted Appellant of second degree murder, defined as“[a] knowing
killing of another,” Tenn. Code Ann. 8 39-13-210(a)(1), and the record is replete with evidence that
is sufficient to support the conviction. Appellant is not entitled to relief on thisissue.

Verdict Against the Weight of the Evidence

Appellant arguesthat theweight of the evidence preponderates against theverdict of thejury.
Pursuant to Rule 33(f) of the Tennessee Rulesof Criminal Procedure, thetrial court hasthe authority
to reverse a jury’s verdict when it determines that the verdict is contrary to the weight of the
evidence. This court, however, may not reweigh or reeval uate the evidence on appeal. See Statev.
Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). The accuracy of thetrial court’ sdetermination asa
“thirteenth juror” isnot subject to appellate review. Sate v. Moats, 906 S.W.2d 431, 435 (Tenn.
1995) (citing Satev. Burlison, 868 S.W.2d 713, 719 (Tenn. Crim. App. 1993)). Oncethetrial court
approves the verdict of the jury and denies a defendant’s request for a new trial, our review is
limited. Burlison, 868 SW.2d at 719. An appellate court may grant anew trial only wherethetrial
court has “failed to act as the thirteenth juror,” as it is the “only practicaly effective remedy.”
Moats, 906 S.W.2d at 435 (emphasis added). We conclude, however, that the trial court properly
exercised its authority to act as thirteenth juror, and therefore, we will not disturb its determination
that the weight of the evidence supported the jury verdict.
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While adefendant may not challenge on appeal the weight of the convicting evidence, heor
she may challenge the sufficiency of the convicting evidence. To the extent that Appellant’s
argument may be construed as a challenge to the sufficiency of the evidence, we conclude that the
evidence was sufficient. Viewing the evidence in alight most favorable to the State, Appellant
confronted the victim inside the victim’ s house, armed with aknife, and stabbed the victim in his
chest and neck. Hethen left the scene of the crime and disposed of the weapon. He also avoided
an opportunity to confront police and stayed away from the area of the crimefor threedays. Thejury
rejected Appellant’s defense of self-defense. Any rational trier of fact could conclude beyond a
reasonable doubt that Appellant unlawfully and knowingly killed the victim. See Jackson v.
Virginia, 443 U.S. 307, 319 (1979). Appellant isnot entitled to relief on thisissue.

Appellant’s Objection to State’s Closing Argument

Appellant contendsthat thetrial court committed prejudicial error inoverruling Appdlant’s
objectionto the State’ sclosing argument. During closing arguments, the Staterhetorically asked the
jury, whether “it was self-defense when you walk into somebody el se’ s house [and] demand money
fromhim.” Appellant madeatimely objection, andthetrial court overruled the objection. Appellant
arguesthat the State' sremark suggesting arobbery was improper because there was no proof in the
record that Appdlant demanded money from the victim.

Closing argument is a valuable tool for the parties during the trial process. Sate v.
Humphreys, 70 SW.3d 752, 767 (Tenn. Crim. App. 2001). Attorneys are generally given wide
latitude in the scope of their arguments. Sate v. Bigbee, 885 SW.2d 797, 809 (Tenn. 1994).
Consequently, atrial court isaccorded wide discretion initscontrol of the closing arguments. State
v. Zirkle, 910 S.W.2d 874, 888 (Tenn. Crim. App. 1995). We will not interfere with that discretion
in the absence of abuse. State v. Sutton, 562 SW.2d 820, 823 (Tenn. 1978). To show error, a
defendant must show that the argument was so inflammatory or the conduct so improper that it
affected the verdict to the defendant’ s detriment. Zirkle, 910 SW.2d at 888.

We conclude that the State’s comment during dosing argument, suggesting that Appellant
demanded money from the victim, was not improper, and the trial court did not err in overruling
Appellant’ sobjection. Evidencewasintroduced at trial fromwhichthejury could haveinferred that
the victim owed Appellant money for drugs. Thevictim'’ sbrother testified that he wasaware of the
victim’ sdrug habit and that the victim owed peoplemoney for drugs, stating that he knew thevictim
owed “oneperson, inparticular.” Furthermore, thetrial court instructed thejury that any statements
made that are not supported by the evidence should be disregarded. Appdlantisnotentitledtorelief
on thisissue.

Flight Instruction

Appellant contends that the trial court committed prejudicial error in granting the State's
request for aflight instruction. He arguesthat hisactionsdid not indicate an attempt to flee or avoid



apprehension and prosecution, and the instruction improperly created an inference of guilt for the
jury.

The record shows that upon leaving the victim’'s house, Appellant went to LaShonda
Stewart’ shouse, who testified at trial that when he arrived at her house, he appeared to be confused
and panicked, and she refused to let himin her house. She testified that he drove away with Joe
Batts, who wasparked onthe corner. Stewart testified that aminutelater, the policearrived, looking
for Appdlant.

Joe Batts testified that after he drove Appellant to the store to get a beer and they sat in a
parking lot, “smoking dope,” Appellant asked him to drive him back to LaShonda Stewart’ s house.
Batts testified that when they got to the corner, they saw eight or nine police cars surrounding
Stewart’ shouse. Battsasked Appellant if hewanted to go seewhat wasgoing on, but Appellant said
no and told Batts to drive him to East Nashville, where Batts dropped him off.

On that same night, after the killing, Appellant arrived at Rosauro DeRios' house, where he
stayed for three days. Appellant contends that he only stayed at Ms. DeRios house for so long
because she was too ill and drowsy from medication to drive him back to his home in North
Nashville. Ms. DeRiostestified that during those three days, Appellant watched movies with her
children and ate popcorn and candy.

At the conclusion of proof, thetrial court instructed the jury as follows:

Theflight of aperson accused of acrimeis acircumstance which, when considered
together with all the facts of the case, may justify an inference of guilt....Whether the
evidence presented proves beyond a reasonable doubt that the defendant fled is a
question for your determination....it takes both aleaving the scene of the difficulty
and asubsequent hiding out, evasion, or conced ment inthecommunity...to constitute
flight....[Y]ou may consider thefact of flight, if flight is so proven, together with all
the other evidence when you decide the guilt or innocence of the defendant.

(Emphasis added).

Appellant contendsthat he did not hide out or evade police by staying at Ms. DeRios' house
for three days. He also asserts that when he returned to North Nashville, he learned that an arrest
warrant had been issued for him and asked someoneto call Detective Gray on his behalf and make
arrangements for his arrest. Appellant argues that the proof does not satisfy the second element
necessary for flight, “asubsequent hiding out, evasion, or conceal ment inthecommunity.” See State
v. Payton, 782 S\W.2d 490, 498 (Tenn. Crim. App. 1989).

In Sate v. Richardson, 995 SW.2d 119, 128-129 (Tenn. Crim. App. 1998), this Court held

that aflight instruction waswarranted where the defendant | eft the scene of ashooting and remained
hidden in the community for five days. Thedefendant in that case argued that it was against public

-O-



policy to pendize him because he eventually turned himself in to the police, but our Court rejected
that argument and affirmed the trid court’ sinstruction on flight.

In Sate v. 9mith, 893 S.\W.2d 908, 918 (Tenn. 1994), the supreme court addressed the
propriety of aflight instruction where the defendant abandoned a stolen car filled with stolen goods
and remained free for one year. The court found circumstantial evidence of an immediate flight
because the facts led to a reasonable inference tha the defendant had seen the flashing lights of a
passing police car, which was responding to another call nearby, and concealed himself and left the
scene. Id. Here, the record shows that Appellant saw police at LaShonda Stewart’ s house, and he
then went to Ms. DeRios house, where he stayed for three days. That evidence is sufficient to
justify aflight instruction in this case.

In Smith, our supreme court held that evenif thetrial court erred by giving an instruction on
flight, the error was not reversible because the jury was instructed that the question of “whether the
Defendant fled was a question solely for their decision . . . and that flight alone was insufficient to
proveguilt.” 1d. The court held tha the instructions, which left in the jury’ s discretion any finding
of flight or inference of guilt, “ coupled with the overwhelming proof of Defendant’ s guilt, renders
any error astotheflight instruction harmless.” 1d. We hold that the ssmewould betrueinthiscase,
and therefore, Appellant is not entitled to relief on thisissue.

CONCLUSION

After athorough review of the record, we affirm the judgment of thetrial court.

THOMAST. WOODALL, JUDGE
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