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OPINION
Factual Background
On January 19, 2001, the Appellant sold cocaineto an undercover agent of the Martin Police
Department. On September 4, 2001, a Weakley County grand jury indicted the Appelant for sale

of lessthan .5 grams of cocaine. On November 26, 2001, after atria by jury, the Appellant was
convicted of thelesser offense of casual exchange. A sentencing hearing was conducted on January



10, 2002, and the Appellant received an eleven-month and twenty-nine-day sentence and was
ordered to serveforty-five days of that sentence in continuous confinement. He was also assessed
afine of $500. On appeal, the Appellant argues that the trial court erred in not imposing total
probation and that the fine was excessive.

ANALYSIS

When an appdlant complainsof hissentence on appeal, thiscourt conductsade novo review
coupled with apresumption that the trial court's sentencing determinations are correct. Tenn. Code
Ann. § 40-35-401(d) (1997); Sate v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). However, this
presumption is conditioned upon an affirmative showing that thetrial court considered the relevant
sentencing principles and all pertinent facts and circumstances. Ashby, 823 SW.2d at 169.
Regardless of whether the presumption of correctness is applied, the burden of showing the
impropriety of the sentence is on the appealing party. Sentencing Commission Comments, Tenn.
Code Ann. § 40-35-401(d).

Misdemeanor sentencing is governed by Tennessee Code Annotated § 40-35-302 (Supp.
2001). Although otherwise entitled to the same considerations under the Sentencing Reform Act of
1989, unlike a felon, a misdemeanant is not entitled to the presumption of a minimum sentence.
Satev. Seaton, 914 SW.2d 129, 133 (Tenn. Crim. App. 1995) (citation omitted); State v. Warren,
No. 01C01-9605-CC-00218 (Tenn. Crim. App. at Nashville, May 21, 1997) (citation omitted). A
misdemeanor sentence, as opposed to a felony sentence, contains no sentence range. Sate v.
Thompson, No. 03C01-9703-CR-00105 (Tenn. Crim. App. at Knoxville, May 6, 1998). Moreover,
the relative short length of sentences for class A, B, and C misdemeanors eliminates the potential
for unjustified disparity in sentencing. I1d. Accordingly, in misdemeanor cases, thetrial judge, who
is able to observe first-hand the demeanor and responses of the defendant while testifying, must be
granted discretion in arriving at the gopropriate sentence.

The aternative sentencing provision of Tennessee Code Annotated § 40-35-104(a) (1997)
provides that a misdemeanant is entitled to sentencing alternatives. Although this Appellant was
granted asentence of split confinement, the A ppellant contendsthat he shoul d have been granted full
probation.! To meet the burden of establishing suitability for total probation, the defendant must
demonstrate that probation will " subserve the ends of justice and the best interest of both the public
and the defendant.” State v. Bingham, 910 SW.2d 448, 456 (Tenn. Crim. App.), perm. to appeal
denied, (Tenn. 1995), overruled in part by State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000) (citation
omitted). When deciding suitability for probation, although not controlling, the sentencing court
should usethefollowing criteria: (1) the nature and circumstances of the criminal conduct involved,
Tennessee Code Annotated 8 40-35-210(b)(4) (1997); (2) the defendant's potential or lack of

1Specifically, in the Appellant’ s brief, he contends that the trial court should have imposed “a less restrictive
alternative, such as house arrest, . . . straight probation, or in the alternative aweekend sentence coupled with areduction
or theelimination of hisfine.” A trial court isnot required to permit periodic confinement. Furthermore, this court is
unaware of any statutorily authorized house arrest or Community Corrections program available to misdemeanants. See
Tenn. Code Ann. § 40-36-106(a) (Supp. 2001).
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potential for rehabilitation, including the risk that during the period of probation the defendant will
commit another crime, Tennessee Code Annotated § 40-35-103(5) (1997); (3) whether a sentence
of full probation would unduly depreciate the seriousness of the offense, Tennessee Code Annotated
§ 40-35-103(1)(B) (1997); and (4) whether a sentence other than full probation would provide an
effective deterrent to otherslikely to commit similar crimes, Tennessee Code Annotated 8§ 40-35-
103(1)(B). See Bingham, 910 S.\W.2d a 456. Denial of probation may be based solely upon the
circumstances of the offense when they are of such anature asto outweigh all other factorsfavoring
probation. Sate v. Fletcher, 805 S.W.2d 785, 788-89 (Tenn. Crim. App. 1991).

The statutorily authorized sentenceand finefor acasual exchange conviction is* not greater
than eleven (11) months twenty-nine (29) days or afine not to exceed two thousand five hundred
dollars($2,500), or both, unless otherwise provided by statute.” Tenn. Code Ann. §40-35-111(e)(1)
(1997). The trid court imposed a sentence of eleven months and twenty-nine days, with a
continuous incarceration period of forty-five days and the balance of the sentence to be served on
probation. The trid court exercising its discretion found that the Appellant was not suitable for
probation. Thetrid court dsoimposed afine of $500 and in pronouncing the Appellant’ s sentence,
the trial court concluded that:

The Court, in view of therecord, findsthat there are no mitigating factorsthat apply
in this case. There is one enhancing factor. Enhancing factor Number 1, prior
criminal behavior on the part of thedefendant. The defendant wasconvicted of theft
in 1998, DUI in 1997 —in fact, twicein 1997, and also driving on revoked licensein
1997. Enhancing factor Number 1 applies in this case. The Court looks at the
general principles of sentencing, and the Court thinks that two principles— excuse
me, one principle, and one sentencing consideration is addressed, that isthe need to
provide an effective deterrent to those likely to violatethe criminal laws of the State.
The Court thinks some confinement is necessary because it is necessary to provide
an effective deterrent. The Court will take judicia notice of avery high number of
drug casesthat areinthisjurisdiction. 1t’sextremely high. The Court will also note
that the activity on the part of the defendant in the case was intentional, that is he
intentionally sold the cocaine.

Irrespective of the nature of his conviction, the fact remains that the Appellant distributed
drugsinto hiscommunity. Additionaly, hehasapreviouscriminal history, and thetrial court found
that deterrencewasneededin that jurisdiction. Moreover, therecord reflectsthat whileon probation
in 1997, the Appellant was convicted of two misdemeanor offenseswhile on probation, although no
violation of probation was sought. For these reasons, we are unable to condude that the Appellant
has met his burden of showing that the sentence imposed by the trial court is excessive and,
therefore, affirm the period of incarceration ordered by the trial court.

Thetrial court imposed a $500 fine, which the Appellant argues is excessive dueto awork-

related injury. Itisclear that an appellate court has the authority to review afineimposed by ajury
or thetrial court. See Satev. Bryant, 805 SW.2d 762, 766 (Tenn. 1991). When reviewing fines,
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this court mugst examine "the defendant's ability to pay that fine, and other factors of judgment
involved in setting the total sentence.” 1d. Thus, although the defendant’s ability to pay afineisa
factor, it is not necessarily a controlling one. See Satev. Marshall, 870 SW.2d 532, 542 (Tenn.
Crim. App. 1993), perm. to appeal denied, (Tenn. 1993). A fineisnot automatically precluded just
because it works a substantial hardship on the Appellant; it may be punitive in the same fashion
incarceration may be punitive. Id. In consideration of the foregoing principles and the imposition
of areasonable fine by the trial court, thisissue is without merit.

CONCLUSION
Based upon the foregoing reasons, we find that the trial court did not err in imposing a

continuous forty-five day period of confinement or a fine of $500. The judgment of the Weakley
County Circuit Court is affirmed.

DAVID G. HAYES, JUDGE



