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OPINION

Following the defendant’s jury trial and resultant convictions, the court held a
separate sentencing hearing. The state presented evidence that the defendant had numerous, prior
alcohol-related convictions, including at least six prior driving under the influence convictionsand
threepublicintoxication convictions. The court characterized the defendant’ sprior criminal history
as“aterrible, terrible record” and stated that it was disinclined to “just ignore. . . one of the worse
[sic] records|’ veever seen of thiskind of offense.” The court imposed an eleven month, 29 day jail
sentence for the DUI conviction and ordered that jail service would be reduced only by behaviord
creditsearned and retained. For the other two convictions, the court imposed six month sentences
to be served in the county jail. All three sentences were to be served concurrently.

1The defendant was charged by presentment under the name Nelson Edward Meeks. He testified at trial that
hisgiven name isNelson Eddie M eeks. In accordancewith court policy, we use the name employed by the presentment.



Beforethis court, the defendant complainsthat the lower court failed to entertain the
appropriate statutory principles and considerations and that the sentence ultimately imposed is not
alawful oneinthat it did not specify a percentage of service of the sentence against which sentence
reduction credits could be applied.

In misdemeanor sentencing, the sentencing court is afforded considerable latitude.
See, e.g., Satev. Johnson, 15 S.W.3d 515, 518 (Tenn. Crim. App. 1999), perm. app. denied (Tenn.
2000). A separate sentencing hearing is not mandatory in misdemeanor cases, but the court is
required to provide the defendant with a reasonable opportunity to be heard as to the length and
manner of the sentence. See Tenn. Code Ann. 840-35-302(a) (Supp. 2001). Misdemeanor sentences
must be specific and in accordance with the principles, purpose, and goals of the Criminal
Sentencing Reform Act of 1989. Tenn. Code Ann. 88 40-35-104 (1997), 40-35-302 (Supp. 2001);
Satev. Palmer, 902 SW.2d 391, 393 (Tenn. 1995). The misdemeanor offender must be sentenced
to an authorized determinant sentence with a percentage of that sentence designated for eligibility
for rehabilitative programs. Generally, a percentage of not greater than 75 percent of the sentence
should be fixed for amisdemeanor offender; however, aDUI offender may be required to serve 100
percent of his sentence. Palmer, 902 SW.2d a 393-94. A convicted misdemeanant, unlike a
convicted Class B, C, D, or E felon, has no presumption of entitlement to a minimum sentence.
Satev. Baker, 966 S.W.2d 429, 434 (Tenn. Crim. App. 1997); Satev. Creasy, 885 S.W.2d 829, 832
(Tenn. Crim. App. 1994). The misdemeanor sentencing statuterequiresthat thetrial court consider
the enhancement and mitigating factorswhen cal cul ating the percentage of the sentenceto be served
"inactual confinement” prior to "consideration for work release, furlough, trusty status and related
rehabilitative programs.” Tenn. Code Ann. 8§ 40-35-302(d) (Supp. 2001); Sate v. Troutman, 979
S.w.2d 271, 274 (Tenn. 1998).

The defendant in this case takes issue with the trial court’s determination that the
defendant must servehisentiresentenceinjail, to be reduced only by sentencing credits earned and
retained and suggests that the court failed to give proper consideration to the relevant statutory
principles and consderations relative to sentencing. He also complains that the sentence as
structured is not authorized by law.

We begin with an assessment of the adequacy of the lower court’s reliance on and
recitation of statutory principles and considerations of sentencing. The defendant points out that
thelower court did not make detailed, specific findings. However, asentencing court isnot required
to do so in amisdemeanor case. Satev. Russell, 10 SW.3d 270, 278 (Tenn. Crim. App. 1999).
Moreover, the court stated on the record that it had considered the appropriate statutory mattersin
reaching its determination. The court specifically noted that due to the defendant’ s abysmal prior
criminal record of alcohol-related offenses over a period of many years, “[h]e falls into almost
everyone [sic] of those considerations for purposes of . . . incarceration versusrelease. . ..” On
appeal, the defendant has not demonstrated error in the lower court’ s finding in this regard.

With respect to the portion of the sentenceto be served in confinement, the defendant
concedesthat the record supports a sentence above the statutory minimum of 120 days confinement
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for third offense DUI. See Tenn. Code Ann. 8 55-10-403(a)(1) (Supp. 2001). We wholeheartedly
agree. It bearsrepeating that even absent the egregiousfactual background regardingthedefendant’ s
prior criminal history, the defendant is not entitled to the presumption of entitlement to a minimum
sentence. Baker, 966 S.W.2d a 434, Creasy, 885 S\W.2d at 832. Moreover, thisis clearly acase
in which the defendant has exhibited over a sustained period of time that he has no regard for the
rules of the road vis-a-vis drunken driving, despite prior convictions and sentences for DUI.

Wewill now consider the defendant’ s somewhat abstruse argument that the sentence
imposedisillegd. His brief devotes one short paragraph to thisargument. Init, he says

T.C.A. 41-21-236(f)(4) requiresthe Court to fix apercentage the misdemeanant shall
serve before release and the maximum reduction for sentence credits to be applied
to the percentage cannot exceed 25%. An order requiring service of the full 11
months 29 days reduced only by behavior credits is, therefore, a sentence not
authorized by law.

We begin by noting that there is nothing per seillegal about a DUI sentence which mandates 100
percent confinement. See Palmer, 902 SW.2d at 393-94. Moreover, the trial court’s failure to
express the length of confinement in a percentage basis is not fatal where the intended term of
confinement is otherwise expressed in days, such asitishere. See Satev. Van Ray McCracken, No.
E2000-1762-CCA-R3-CD, dlip op. at 7 (Tenn. Crim. App., Knoxville, July 19, 2001) (noting
incongruity in sentencing statute’s requirement that period of confinement be expressed in
percentage terms, whereas DUI statute expresses mandatory minimum terms of confinement in
numbers of hoursor days). Thelower court, in effect, ordered that the defendant serve 100 percent

of his sentence in confinement, which term could be reduced by sentence reduction credits earned

and retained. Under Code section 41-21-236(f)(4), the defendant may accelerate his release by as
much as 25 percent of theentire sentence viautilization of such credits. Wefail to fathom how this
sentence runs afoul of the law.

Thus, we affirm the lower court’ sruling that the defendant serve his entire sentence
injail confinement.

JAMES CURWOOD WITT, JR., JUDGE



