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OPINION

Onthe night of November 19, 2000, the defendant, who had been drinking at the Governor's
Lounge in Chattanooga, drove his vehicle onto Bonny Oaks Drive at speeds in excess of 70 miles
per hour and passed a vehicle driven by Sherry Wilson. While in the wrong lane of traffic, the
defendant sideswiped a car driven by Meredith Stalyon and occupied by Ashley Hobbs. His
automobile then struck head-on a vehicle driven by Dustin Norman, age 22. The defendant and
Norman were serioudly injured. Norman suffered broken feet, a broken elbow, and crushed hips,
which required reconstruction. His spleen and liver were lacerated, causing a loss of 75% of his
blood. Norman's face was crushed from his chin to his eye sockets. By the time of the sentencing



hearing, he had undergone six different surgeries and faced three more operationsfor reconstruction
and bone grafting of hisface. His college education was interrupted and medical bills, only some
of which were paid by insurance, had accumulated to gpproximately $200,000.00. Norman'sfather
isdisabled and hismother, who provided care for the victim, missed a considerabl e amount of time
from her work. The amount of the medical bills, which werein Ms. Norman's name, resulted in her
filing bankruptcy.

The probation officer reported that the defendant, 23 years old at the time of the crimes, had
graduated from high school in 1995. Divorced, the defendant had joint custody with hisex-wife of
two children, ages two and three and a half. He had a blood alcohol level of .23 at the time of the
accident and tested positivefor benzodiazepines. By thetime of the hearing, the defendant had been
employed as a cook for four and ahalf months at arestaurant. The defendant was current in child
support payments. The defendant suffered a concussion, a broken collar bone, a broken sternum,
fracturesto theribs on hisleft side, alung puncture, a broken right arm, a broken foot, and several
lacerations in the accident. The severity of the injuries to his left arm had prevented him from
continuing his employment as awelder.

About three and one-half months after the offenses, the defendant pled guilty to 14 counts
of passingworthless checksand was ordered to pay restitution in the approximate sum of $3,000.00.
At the time of the sentencing hearing, he had timely made payments in accordance with the order.
Hehad no other criminal convictions. The defendant madethe following statement to the probation
officer:

| take full respongbility for the accident. When | got into my car that night,
| did not feel intoxicated, but | was too sleepy to be driving. In my opinion, that is
just as bad as being drunk.

At the conclusion of the hearing, the trial court found only one enhancement factor
applicable, that the injuries to the victim were particularly great. See Tenn. Code Ann. § 40-35-
114(6). It concluded that the family and community support for the defendant qualified as a
mitigating factor under Tennessee Code Annotated 8§ 40-35-113(13). Because the tria court
determined that the mitigating factor was far outweghed by the seriousness of the injuries to the
victim, it imposed a four-year sentence, the maximum within the range. At a hearing on amotion
to reconsider, the state conceded that thetrial court erroneously applied Tennessee Code Annotated
§40-35-114(6). Becausethe personal injuries suffered by the victimwere an element of the offense
of vehicular assault, the state acknowledged that the enhancement factor could not be applied. See
Statev. Williamson, 919 S.W.2d 69, 82 (Tenn. Crim. App. 1995) (citing Statev. Jones, 883 S.W.2d
597, 602 (Tenn. 1994)). The trial court declined to modify the sentence on the basis that the
defendant had failed to comply with the terms of hisrelease by passing worthless checks. See Tenn.
Code Ann. § 40-35-114(13). The defendant argues that the four-year sentence for the vehicular
assault of Dustin Norman was excessive and that, in any event, he should have been granted
probation or a sentence of split confinement. The defendant dso asserts that thetrial court should
have applied an additional mitigating factor: that the defendant committed the offense under such
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unusual circumstances that it is unlikely that a sustained intent to violate the lav motivated his
conduct. See Tenn. Code Ann. § 40-35-113(11).

The state submits that the four-year sentence is warranted because the defendant qualified
as having a previous history of criminal convictions or criminal behavior in addition to those
necessary to establish the appropriate range, an enhancement factor under Tennessee Code
Annotated 8§ 40-35-114(1). Because the defendant had 14 misdemeanor convictions for passing
worthless checkstotaling $3,281.02 by thetime of the sentencing hearing, the state contendsthat the
enhancement factor should be given cons derablewei ght, thereby warranting the maximum possible
sentence for the Norman vehicular assault. The state does not argue that the defendant had failed
to comply with the terms of hisrelease on bail.

When there is a challenge to the length, range, or manner of service of a sentence, it isthe
duty of this court to conduct ade novo review with a presumption that the determinations made by
thetrial court arecorrect. Tenn. Code Ann. 8 40-35-401(d). Thispresumptionis"conditioned upon
the affirmative showingin therecordthat thetrial court considered the sentencing principlesandall
relevant factsand circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 S.\W.2d 597, 600 (Tenn. 1994). "If the trial court applies inappropriate factors or
otherwise fails to follow the 1989 Sentencing Act, the presumption of correctnessfalls." Statev.
Shelton, 854 S.W.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments
provide that the burden is on the defendant to show the impropriety of the sentence. Tenn. Code
Ann. 8 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the nature and characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987).

In calculaing the sentence for a Class B, C, D, or E felony conviction, the presumptive
sentenceisthe minimum in the rangeif there are no enhancement or mitigating factors. Tenn. Code
Ann. §40-35-210(c). If there are enhancement but no mitigating factors, the trial court may set the
sentence above the minimum, but still within the range. Tenn. Code Ann. § 40-35-210(d). A
sentence involving both enhancement and mitigating factors requires an assignment of relative
weight for the enhancement factorsasameansof increasing the sentence. Tenn. Code Ann. 8 40-35-
210(e). The sentence must then bereduced within the range by any weight assigned to the mitigating
factors present. 1d.

Especidly mitigated or standard offenders convicted of Class C, D, or E felonies are, of
course, presumed to be favorable candidates "for alternative sentencing options in the absence of
evidencetothecontrary.” Tenn. Code Ann. §40-35-102(6). With certainstatutory exceptions, none



of which apply here, probation must be automatically considered by the trial court if the sentence
imposed is eight years or less. Tenn. Code Ann. § 40-35-303(b) (Supp. 2000).

Among thefactorsapplicableto probation consideration arethe circumstancesof the offense,
the defendant's criminal record, social history and present condition, and the deterrent effect upon
and best interest of the defendant and the public. Statev. Grear, 568 S.W.2d 285, 286 (Tenn. 1978).
The nature and circumstances of the offenses may often be so egregious as to preclude the grant of
probation. See Statev. Poe, 614 S.W.2d 403, 404 (Tenn. Crim. App. 1981). A lack of candor may
also militate against agrant of probation. State v. Bunch, 646 S.W.2d 158, 160 (Tenn. 1983).

Our review must be de novo without a presumption of correctness. The trial court
incorrectly relied upon Tennessee Code Annotated § 40-35-114(6), tha the injuries inflicted upon
thevictim were particularly great. Thestate concedesin thisappeal that becausetheinjuriesqualify
as an element of the offense of vehicular assault, that theinjurieswere particularly great may not be
utilized as an enhancement factor. Further, the apparent reference to Tennessee Code Annotated
§ 40-35-114(13), that the felony was committed while the defendant was on bail for the felony
charge, would not be applicable because, as indicated, the defendant had apparently written the
checks prior to the accident, even though the warrants were issued afterward. According to the
testimony of the defendant, he had written the checks in Alabama prior to the time he was
hospitalized and "they were clearing while | was out of work."

Inthisappeal, the defendant arguesthat theprior criminal history enhancement factor should
not be applied because the convictions did not occur until after the date of the offense and because
"the checks only becameworthless [when he] did not receive his paycheck whilein the hospital and
then was unable to work for along period of time due to his own extensive injuries.”

If the checks were written prior to the accident without sufficient funds in his account, that
would qualify, in our view, as criminal behavior and Tennessee Code Annotated 8§ 40-35-114(1)
would apply. That the warrants were issued afterward would not make a difference. Furthermore,
any criminal behavior occurring prior to the sentencing hearing may be considered as an
enhancement factor whether the criminal behavior occurred before or after the commission of the
offense. This court so decreed in State v. Burl Jarrett, No. 02C01-9710-CC-00418 (Tenn. Crim.
App., a Jackson, Aug. 21, 1998), and State v. John Allen Chapman, No. 01C01-9604-CC-00137
(Tenn. Crim. App., at Nashville, Sept. 30, 1997). In summary, the trial court could have applied
prior criminal history as an enhancement factor.

All of the defendant's prior offenses were misdemeanors which resulted in suspended
sentencesand ordersof restitution. Becausethetestimony at trial established that the defendant was
current in all orders of restitution and aso in his child support payments, this court will not give
great weight to Tennessee Code Annotated 8 40-35-114(1). Itisarguable, at |east, that no warrants
would have been issued had the defendant not been out of work due to his own injuries.
Parenthetically speaking, this court would observe that a maximum sentence would have been
entirely appropriateif the severity of the injuries to Norman could have been considered. Because,
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however, this factor may not be considered and because the defendant's prior criminal behavior
should be given lesser weight, this court, in consideration of the mitigating factor found applicable
by the trial judge, can add only one year to the two-year presumptive sentence. This court rejects
the defendant's claim that the offense was committed under such unusual circumstances that it is
unlikely that asustained intent to violate thelaw motivated his conduct. See Tenn. Code Ann. § 40-
35-113(11). Thereislittleproof on hisclaim, but theamount of time the defendant spent consuming
alcohol prior to operating his vehicle suggests that his choice to drive was not a spontaneous act.
Even if that mitigating factor were applicable, this court would not lessen the sentence on that
ground. Accordingly, this court must modify the sentence for vehicular assault from four to three
years.

Next, the defendant contendsthat thetrial court should have granted an alternative sentence.
The defendant points to areported casein which one convicted of vehicular homicide was granted
probation in the trial court. He argues that a sentence of split confinement, intensive supervised
probation, mandatory counsding, and extended community service was a reasonable alternative
given hisremorse and his potential for rehabilitation or trestment.

While the defendant is presumed to be a favorable candidate for an alternative sentence in
the event of evidence to the contrary, it is evident in thisingance that confinement is necessary to
avoid depreciating the seriousness of the offense. "Each case must be bottomed uponitsownfacts.”
State v. Taylor, 744 S\W.2d 919, 922 (Tenn. Crim. App. 1987). The trid court specificdly
determined that the defendant had demonstrated a flagrant disregard for the safety of others by
operating his vehicle at a high rate of speed while having an unusudly high blood alcohol content.
The consequences were devastating, especially for Norman. I1n our view, the proof established that
the defendant drove hisvehicle at ahigh rate of speed on thewrong side of theroad. He passed one
vehicle and sideswiped another before striking Norman's vehicle head-on. The record establishes
that the injuries suffered by the victim were extensive, of a permanent nature, and required a
substantial amount of medical care and treatment. In our view, the trial court properly denied the
alternative sentence.

Accordingly, the sentence for the vehicular assault of Dustin Norman is modified from four
to three years; otherwise, the judgments are affirmed.

GARY R. WADE, PRESIDING JUDGE



