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OPINION
| . Factual Background

Shortly before 1:00 p.m., on Saturday afternoon, October 14, 1995, Jerry and Howard Harp
arrived by taxi at the Petitioner’ strailer. The Harp brothers had met Petitioner about amonth earlier.
Both Howard and Petitioner were drinking. Around 2:00 p.m., the three men traveled to Jackson
County to purchase moreliquor.

On their way home, they stopped by to see Stacy Patzer, afriend of the Petitioner’s. Ms.
Patzer, too, had met the Petitioner one or two months earlier, but shedid not know either of the Harp
brothers. Ms. Patzer and Petitioner were only “drinking buddies,” and she was not romantically
attached to Petitioner although she saw him frequently. Ms. Patzer invited the men into her home



and joined them in their drinking. After 30 or 40 minutes, the group decided to return to the
Petitioner’s trailer. Everyone but Jerry continued drinking as they played records and talked.

Astheevening progressed, Ms. Patzer and Howard Harp began flirting and ki ssing, growing
increasingly more affectionate. By thistime, everyone except Jerry wasintoxicated. Eventually,
Howardfell asleep or passed out on astool at the bar separatingthetrailer’ skitchen and living room.
While he dept, Jerry borrowed Petitioner’s car and took Ms. Patzer back to her trailer to feed her
dogs. When they returned after 30 or 40 minutes, Howard was awake and eating acheeseburger that
the Petitioner had fixed for him. Howard and Ms. Patzer resumed drinking.

After Jerry and Ms. Patzer returned, Petitioner called Jerry back into the bedroom and asked
himwhy hisbrother was* hitting on” Ms. Patzer. The Petitioner told Jerry that he had bought drinks
and dinner for Ms. Patzer, and been niceto her. Jerry reassured the Petitioner that Howard would
eventudly pass out and everything would be fine. They returned to the living room. Later that
evening, Petitioner again called Jerry back to the bedroom and showed him a .38 caliber handgun
which Petitioner kept in his bedroom, stashed between the waterbed mattress and the headboard.
Jerry examined the gun, then handed it back to the Petitioner.

Around 9:00 p.m., Jerry left the trailer for the rest of the evening. A few minutes later,
Petitioner’ sfriend, Eric Christensen, stopped by after hisshift at Waffle House ended. He noted that
Howard and Ms. Patzer were extremely intoxicated. Howard was drinking beer aswel asrum and
coke. Both Eric and Benjamin Johnson, Petitioner’s neighbor, commented that while Petitioner
drank alot, he never appeared drunk. Neither noticed any extreme signs of intoxication in Petitioner
that night.

When Ericarrived, Ms. Patzer wastal king on the tel ephone and appeared upset. Howardwas
trying to comfort her, placing his arm around her shoulder and rubbing his head against hers.
Petitioner told Howard to mind his own business, shook hisfist, and said someone’s going to get
hurt in five minutes. Howard got up and headed toward the back of the trailer, and Petitioner
followed him. Eric, uneasy over the situation, also went to the back. He found Howard in the
bathroom and Petitioner in the bedroom. After that, Eric |eft the trailer.

L ater, Petitioner went over to see hisneighbor, Benjamin Johnson, whowasworking outside,
and asked Johnson to back him up if there was afight. Johnson laughed, but the Petitioner did not
return the laughter. Petitioner went back to histrailer.

By approximately 10:50 p.m., Ms. Patzer was sitting on a bar stool on the living room side
of the bar, and Howard was standing less than three feet from Ms. Patzer, facing in her direction.
Petitioner was standing opposite Howard on the kitchen side of the bar. Initidly, Ms. Patzer stated
that she caught a movement out of the corner of her eye, and she turned to look at the Petitioner.
When shelooked back, Howard was onthe floor, on hisback with apool of blood beneath his head.
Although shetestified that therewasno blood in the room except beneath Howard’ shead, her slacks
were splattered with blood, and bits of brain matter and blood matted her hair.
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Ms. Patzer began screaming. She picked up thephoneinfront of her and dialed 911. Before
the call was answered, Petitioner pressed the disconnect button on the recever and said they would
handle the situation themsdves. Ms. Pazer ran screaming to the bathroom and locked herself in.
Pursuant to normal procedure when an emergency call isreceived, the 911 operator called back, and
Ms. Patzer answered the call on the bathroom telephone. She told the operator that Howard Harp
had just committed suicide.

Police were dispatched to the scene and arrived in approximately two minutes. Ms. Patzer
was still in the bathroom and the Petitioner was outside. At the scene, officersfound a .38 caliber
handgun in the kitchen sink beneath a Coca-Cola cup. The gun had one spent round and five live
rounds. The counter by the sink waswet. The Petitioner denied knowing where the gun came from,
and said he was down the hall when the shot occurred. Ms. Patzer repeated severa times that
Howard had shot himself.

Ms. Patzer and Petitioner were transported to the Cookevillepolice station in separae cars.
While waiting to be interviewed, Ms. Patzer kept saying tha she couldn’t believe Harp had killed
himself. During her statement, Ms. Patzer said that they were having agood time. “Next thing |
know he [Harp] pulled out alittle gun in front of the door and held it up to his head, laughed, and
pulled the trigger.”

After the interviews, Ms. Patzer and Petitioner were driven back to Petitioner’ strailer. At
the station, the officersnoticed aspot on Petitioner’ stee shirt which appeared to be blood. Petitioner
said the spot was spaghetti sauce but agreed to give them the shirt when he returned to the trailer.
Officer Demming waited outsidethetrailer for five minutes before the Petitioner gave her the shirt.

She put the shirt on the back seat of the squad car where Ms. Patzer had previously sat.

The Petitioner and Ms. Patzer spent therest of Sunday a thetrailer. Early Sunday morning,
Ms. Patzer called her husband, Keith Patzer, who wasin jail at that time awaiting trial, and told him
about the suicide. She also learned that Officer Demming was the prosecuting officer on Keith’s
case. Ms. Patzer then called Officer Demming and asked her if Keith could be released for afew
days to help her through the second interview. The request was denied.

Sunday night, Ms. Patzer accompanied the Petitioner to the home of Mr. and Mrs. Bennis,
friends of the Petitioner, and spent the night. Ms. Patzer and the Petitioner continued to drink all
through Sunday. On Monday, the pair traveled to Jackson County to purchase liquor, then picked
up Ms. Patzer’'s employment check at Shoney’s. After depositing the check, they returned to the
Petitioner’s trailer just as Detective Lane pulled up. He asked Ms. Patzer to accompany himto the
station to go over her prior statement in order to resolve some questions he had. During the second
interview, Ms. Patzer amended her prior statement and testified that Petitioner had killed Howard
Harp. Ms. Patzer stated that she caught aglimpse of agunin Petitioner’ shand. Shedid not seehim
pull thetrigger, but testified that Petitioner brought the gunto Howard’ stempleand shot. Ms. Patzer
explained that she was intoxicated and the Petitioner was the one who suggested the idea that
Howard had committed suicide, and she had simply wanted to believeit.
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Prior to her amended statement on Monday, October 16, Ms. Patzer maintained that Howard
Harp had committed suicide in numerous statements, both to the policeofficers assigned to thecase
as well as various friends and acquaintances. At trial, Petitioner’s sole defense was based on the
theory that Howard had shot himself . Defense counsel introduced medical records showing that
Howard had attempted suicide several times since he was fifteen years old, and all of the attempts
occurred while Howard was intoxicated. Jerry Harp, Howard' s brother, testified that Howard told
him on the morning of October 14, 1995, that he was going to kill himself, and that he was drinking
at thetime. Petitioner also maintained that Ms. Patzer’s motive for changing her story was based
onthebelief that her husband was potentially facing significant jail time, and her cooperation might
induce leniency.

Attria, severa statements made by Ms. Patzer immediatdy following the shooting, aswell
asat the police station, in which shereiterated that Howard Harp had shot himself were admitted as
substantive evidence asexcited utterances. These statementsincluded the 911 call Ms. Patzer made
and the 911 call shereceived inresponseto her disconnected call. Defense counsel cross-examined
Ms. Patzer at length on her statements. He then offered into evidence, as a prior inconsistent
statement, her written statement to the police in which she stated that Howard Harp killed himself.
Thetria judge made asua sponteinstruction to the jury that the statement was to be considered for
impeachment purposes only and not for the truth of the matters contained within the statement.
Defense counsel did not object to the instruction and did not offer any basis for an exception to the
hearsay rule.

[I. Procedural History

Petitioner was convicted of second degreemurder on February 14, 1997 followingajurytrial .
At theconclusion of Petitioner’ s sentencing hearing, Petitioner was sentenced to twenty years inthe
Tennessee Department of Correction. Following a hearing, Petitioner’s motion for judgment of
acquittal and new trial was denied on June 13, 1997.

Petitioner filed aNotice of Appeal on July 9, 1997. On apped, Petitioner rai sed threeissues:

(1) whether the evidence was sufficient to sustain a conviction for second degree murder;
(2) whether thetrial court erred in instructing the jury regarding prior inconsistent statements; and
(3) whether thetrial court properly charged the jury regarding the impeachment of awitness.

On April 16, 1999, thiscourt affirmed thetrial court’ sjudgment. Statev. Lon S Walker, No.
01C01-9711-CR-00535, 1999 WL 219629 (Tenn. Crim. App) perm. to appeal denied (Tenn.
October 11, 1999).

Petitioner timely challenged his convictionsin apro se petition for post-conviction relief on
February 17, 2000. He raised the following grounds for relief, all based on a claim of ineffective
assistance of counsal: (1) counsel failed to object to the State’ s presentation of false or misleading
information and argument to the jury on expert testimony; (2) counsel failed to object to the State’s
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improper vouching for the credibility of witnesses; (3) counsel failed to object to the State’ sclosing
argument which improperly called attention to the Petitioner’ s decision not to testify; (4) counsel
failed to object to the State’ s closing arguments that improperly diluted the State’ s burden of proof
and undermined the presumption of evidence; (5) counsel faled to object to the State’ s presentation
of false evidence to the jury on gunshot residue and serology; (6) counsel failed to investigate and
consult with experts concerning the testimony on gunshot residue and serology; (7) counsel failed
to investigate Sherry Harp as to comments she heard concerning Mr. Harp’s injuries; (8) counsel
failed to object to the State’s interference with the defense's communication with prospective
prosecution witnesses; (9) counsel failed to discover that the State provided benefitsto Stacy Patzer
in exchange for her testimony, failed to object to her perjured testimony when she denied receiving
benefits, and failed to object to the State’ s use of her perjured testimony in closing arguments; (10)
counsel failed to investigate Ms. Patzger’s family, social and criminal background; (11) counsd
failed to conduct a thorough investigation of the facts of the case and possible defenses and make
reasonabl edecisionsconcerningtheinvesigation; (12) counsel faled toadequately preparefor trial;
(13) counsel failed to adequately consult with Petitioner as to important issues and decisions
regarding his defense and failed to maintain a proper confidential relationship with Petitioner; (14)
counsel failed to devel op an alternative defense strategy; (15) counsel failed to retain apsychosocial
expert to testify as to Mr. Harp’s mental state and suicidal tendencies; (16) counsel failed to
adequately advise Petitioner on hisright to testify or not tetify; (17) counsel failed to prepare Mr.
and Mrs. Bennisfor trial; (18) counsel failed to object to thetrial judge’ sjury instructions on out of
court statements as well as the trial judge’ s sua sponte limiting instruction; (19) counsel failed to
introduce proof at the hearing pertaining to Petitioner’s motion for a new trial; and (20) counsel
failed to object to the accuracy of the trial transcript on the grounds that it contains material
omissions.

Petitioner’ sevidentiary hearingwas held on April 16, 2001. Petitioner’ s proof consisted of
his own testimony, the testimony of Petitioner’s appellate counsel, and two witnesses who had
testified at trial. The State presented the testimony of Petitioner’s trial counsd and his counsel’s
investigator.

At the hearing, Petitioner aleged that the State made improper, misleading, false and
prejudicial statementsinthejury’ spresence concerning the gunshot residuetestsand blood analyses
performed on Petitioner and Mr. Harp. Because counsel did not object to the prosecution’s
examination of the State's expert witnesses or to dosing arguments on these evidential issues,
Petitioner claimed he was denied effective assistance of counsel. Petitioner also alleged that the
State improperly vouched for the credibility of the State’ s withesses when the prosecutor referred
tothe" nicepolice” and complimented James L aneondoing“ an excelent job” investigating the case
during closing arguments, and that counsel’ s failure to object to these statements had a prejudicial
effect on Petitioner’ strial.

Petitioner next claimed counsel was deficient in his performance because he did not object

tothe Stat€' s closingargumentswhichimproperly commented on hisdecision not totestify, and that
such failure was prejudicial to Petitioner. Specifically, Petitioner testified that such statements as
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“Mr. Cameron [trial counsel] admitted it for him,” referring to his counsel’s explanation of why
Petitioner had lied about owning the gun used in the shooting, impermissibly drew the jury’s
attention to the fact that Petitioner did not take the stand. Petitioner also aleged that the State’s
comment that “our victim hasn’'t has [sic] an opportunity to testify” accomplished the same
impermissble result.

Petitioner aleged that counsel failed to object to the State’ s introduction of the results of a
blood residue analysis on Petitioner’ stee-shirt, aswell asthetee-shirt itself, on the groundsthat the
analysis did not show whose blood was on the shirt, or when or how the blood was obtained.
Petitioner testified that such evidence was prejudicid becauseit erroneously compelled the jury to
infer that the blood was that of Mr. Harp.

At tria, the State presented evidence concerning the results of gunshot residue analyses
performed on Petitioner, Ms. Patzer and Howard Harp. Agent Davis, aforensic scientist with the
Tennessee Bureau of Investigation, testified that the tests performed on Petitioner and Ms. Patzer
showed no elements indicative of gunshot residue, while Howard Harp’ s test was inconclusive as
to gunshot residue. Petitioner alleged that his counsel should have investigated and secured an
expert witness to explain why there was not more gunshot residue found on Mr. Harp since
Petitioner alleged that Mr. Harp had committed suicide. Petitioner testified that he provided the
name of a potential expert to his counsd before the trial but counsd did not cdl the witness to
tedtify.

The State’ sserologist testified at trial that the spot of blood on the Petitioner’ stee-shirt was
human blood, but too small to type. At his post-conviction hearing, Petitioner testified that counsel
should have provided the defense’ s own serologist to explain the difference between blood splatter
and blood spots. Petitioner claimed that the fact that he did not have blood splatter on his clothes
supported his defense that he was not in close proximity to the victim when the shot occurred.

Another witness Petitioner alleges should have been produced a trial was Sherry Harp, the
victim’'ssister. Petitioner testified that counsel failedto interview Ms. Harp persondly although Mr.
Harris, Petitioner’s investigator, had discussed her potential testimony prior to trial. Petitioner
testified he believed Ms. Harp’'s testimony would have shown that the admitting personnel at
Erlanger Hospital where Mr. Harp was transported told her that they believed the wound was caused
by asuicide atempt.

Petitioner claimed that counsel was deficient in failing to interview Ms. Patzer, the State’s
only eyewitness, priortotrial. Petitioner further alleged that he believed the State had purposivey
secluded Ms. Patzer so that the defense would not have an opportunity to talk with her, and that Ms.
Patzer received benefits from the State in exchange for her testimony. He blamed counsel for not
discovering evidence to support these charges, and that his performance was, therefore, ineffective
inthisregard. Petitioner also claimed that counsel was deficient in not objecting to Ms. Patzer’s
testimony that she had not received any benefit other than reimbursement for travel expenses.



Finally, Petitioner alleged that counsel inadequately investigated Ms. Patzer’s background for
purposes of impeaching her credibility as awitness and casting doubt on her truthful ness.

Petitioner next claimed that counsel failed to properly investigate the facts of the case or
possibledefenses, aswell as discuss strategic decisions with Petitioner. Further, Petitioner alleged
that counsel was inadequately prepared for trial. Petitioner testified about his counsel’ sfailure: (1)
to maintain communications with Petitioner, (2) totimely investigate witnesses, and (3) to properly
prepare witnesses for trial. In addition, Petitioner charged that counsel’s trial preparation was
inadequate because Petitioner believed that counsel should have developed an alternative defense.
However, in his testimony at the post-conviction hearing, Petitioner did not suggest what that
defense might have been.

Petitioner’s next allegation concerned counsel’s falure to engage an expert witness to
conduct a psychosocid autopsy on Mr. Harp. Petitioner testified that he believed the expert’s
testimony would explain Mr. Harp’s mental state on the day of the shooting and his recurring
suicidal tendencies, concluding that Mr. Harp more likely than not committed suicide.

Although Petitioner testified at the post-conviction hearing that he made the decision not to
take the stand in his own defense at trial, Petitioner dleged that, in retrospect, this decision wasill-
advised because of the overall ineffective assistance of counsel at trial.

Petitioner aleged that counsel improperly failed to object to the trid judge’s sua sponte
limiting instruction as well as the jury instructions pertaining to the admissibility of prior
inconsistent statements. Although Petitioner failed to preserve the issues concerning improper
instructionsfor appeal, this Court did addressthese claims. Satev. Lon S Walker, No. 01C01-9711-
CR-00535, 1999 WL 219629 (Tenn. Crim. App. at Nashville, 1999).

At trial, Counsel introduced Ms. Patzer’s written police statement as a prior inconsistent
statement. Thetrial judgeissued asua sponteinstruction to thejury stating that the statement could
be considered for impeachment purposesonly. At hispost-conviction hearing, Petitioner alleged that
the instruction was improper because, absent an objection as to the hearsay nature of the statement,
the evidence should have been admissible as substantive evidence, and counsd failed to object to
the instruction to the prejudice of Petitioner.

This Court concluded that Petitioner’s issue concerning the trial judge's sua sponte
instruction was without merit because the written police statement was actudly extrinsic evidence
of aprior inconsistent statement not denied by the witness. Tenn. R. Evid. 613. Accordingly, this
Court concluded that whilethe statement shoul d not have been admitted into evidence, theadmission
was harmless error. Walker, No. 01C01-9711-CR-00535, 1999 WL 219629, at 6. At his post-
conviction hearing, Petitioner suggested in histestimony that the written police statement may have
gualified as an excited utterance under Tenn. Rule 803, and therefore admissible as substantiative
evidence.



Petitioner also argued that thetrial judge erred in hisinstructions to the jury concerning the
admissibility of out of court statements, and that counsel was deficient for failing to object to such
instructions. The instructions addressed only the jury’s consideration of a witness's out of court
statement for impeachment purposes only, although some of the out of court statements were
admitted as substantive evidence. In the direct appeal of Petitioner’s conviction, this court
concluded that the fact that the instructions could have been more detailed did not render the
instruction improper, and, absent aspecial request for an additional charge, thetrial court would not
be held in error on thisbasis. Walker, No. 01C01-9711-CR-00535, 1999 WL 219629, &t 6.

Petitioner claimed that counsel wasdeficient for failing to introduce proof intheform of live
testimony rather than through affidavits at the hearing on Petitioner’s motion for anew trial which
contained alegations that the prosecutor improperly remarked that the testimony of one of
Petitioner’s witnesses was rehearsed. Petitioner’s appellate counsd testified that the failure to
introduce proof on this issue resulted in appellate counsd’s inability to raise the issue on appeal.
Petitioner also allegesthat counsel was deficient in not objecting to the accuracy of thetranscript on
the grounds that the record omitted this remark. Finally, Petitioner claimed that counsel failed to
object to the inaccuracy of the trial transcript because the transcript contained material omissons.

Trial counsel testified that he did not believe that the testimony by the State’s expert
witnesses regarding theblood spot found on Petitioner’ stee-shirt, aswell asthe lack of gun residue
on Petitioner’ shands, harmed Petitioner’ s defense. On thecontrary, trial counsel testified, thelack
of any significant amount of blood on Petitioner’s clothing supported the defense’s theory that
Petitioner was not in the vicinity of Mr. Harp when the shooting occurred.  Although a gun shot
residue expert wasidentified, counsel testified that Petitioner decided not to call the witness because
of the expense involved and the doubtful value of the testimony. Counsel also testified that
Petitioner had never requested a serologist. Asfar as securing an expert witness to testify asto the
deceased’ s state of mind, counsel testified that he felt that this type of testimony, if he could find
an expert in this fidd, would probably not be admissible in court.

Counsel alsotestifiedthat Mr. Harris, Petitioner’ sinvestigator, interviewed Sherry Harp and
attempted to locate the hospital personnel on duty thenight Mr. Harp was brought in. Although Mr.
Harriscouldn’t locate the potential witness, counsel said hebelievedinany event that thistestimony
would be either inadmissible or unhelpful. Counsel also testified that he made several attempts to
locate Ms. Patzer before the trial. Even though he could not interview her before trial, counsel
testified that he believed his cross-examination of Ms. Patzer was thorough and extensive.

Counsel next testified that he had often discussed with Petitioner theissue of himtestifying,
and as the tria preparation unfolded, he felt that the State's case was not that strong against
Petitioner to warrant Petitioner taking the stand. Counsel further testified that he was concerned
about Petitioner’ sdrinking habitsand hisanger asaresult of hisarrest and thewitnesses’ testimony.
Accordingly, counsel testified that he believed Petitioner’ s decision not to testify was correct under
the facts and circumstances.



Counsel testified at the post-conviction hearing that he had visited Petitioner several times
while Petitioner wasin jail awaiting abond hearing. Counsel further testified that either he or Mr.
Harrisinterviewed all availablewitnesses, and that he met with and interviewed the State€ sforensic
witnesses. Inaddition, Mr. Harristestified that he and Petitioner visited Petitioner’ strailer to review
the crime scene. During the week before trial, counsel testified that Petitioner was in counsel’s
office nearly every afternoon, and counsel spent the entire week, including the weekend, preparing
for trid.

Asfar aspreparing an dternativedefense, counsel testified that he presented theonly defense
that was logically possible, adefense that was supported by Ms. Patzer’ sinitia remarks. Counsel
further testified that he had developed the defense used a tria as thoroughly as possible through
testimony and medical records.

Attheconclusionof theevidentiary hearing, the post-conviction court denied Petitioner relief
in oral findings and conclusions as follows: (1) Petitioner faled to present proof that the State
provided false or misleading evidence or that the State asked irrelevant questions concerning the
gunshot residue and blood analyses, and, counsel, therefore, was not deficient for failing to object;
(2) Petitioner failed to prove that counsel’s failure to object to the State’s closing arguments and
examination of expert witnesses was prejudicid, or that there would have been with reasonable
probability adifferent trial conclusion had he objected; (3) Petitioner failed to prove that counsel’s
failure to object to the State’ s comments on the job done by the Cookeville police department was
prejudicial, or that a different result would have occurred if the objections had been made; (4)
Petitioner failed to prove that the State directly commented on Petitioner’s decision not to testify at
trial, and failed to prove, therefore, that counsel’ s failure to object to the State’' s closing argument
constituted ineffective assistance of counsd; (5) Petitioner failed to present proof that the State's
burden of proof was either shifted or diluted, and that counsel’ sfailureto object to any statements
to that effect was deficient; (6) Evenif counsel was deficient in not raising objectionsto some of the
issues contained in subparts (1) through (5), Petitioner did not show that there was a reasonable
probability that the results would have been different had counsel objected; (7) Petitioner failed to
prove that counsel was deficient in failing to call additional expert witnesses; (8) Petitioner failed
to prove that counsel was deficient in investigating Ms. Harp; (9) Petitioner failed to prove that
counsel was deficient in not interviewing Ms. Patzer before trial and failed to present proof that
counsel was hindered by the State in any way; (10) Petitioner failed to present proof that the State
provided any benefits to Ms. Patzer other than statutorily approved rembursement for travel
expenses, and, counsel, therefore, wasnot deficient infailingto investigate thisissue; (11) Petitioner
failed to present proof that Ms. Patzer’s testimony was perjured, and counsel, therefore, was not
deficient in failing to investigate this issue; (12) Petitioner failed to prove that counsel was
ineffectiveininvestigating Ms. Patzer’ sbackground; (13) Petitioner failed to provethat counsel was
deficient in investigating or preparing for trial, or adequately communicating with Petitioner about
his trial; (14) Petitioner failed to present proof that a viable aternative defense existed and that
counsel was deficient in devel oping such adefense; (15) Petitioner failed to prove that counsel was
deficient for failing to call a psychosocial expert to testify on his behdf; (16) Petitioner failed to
prove that Counsel’ s advice to Petitioner concerning his right to testify at trial was deficient; (17)
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Petitioner failed to prove that counsel was deficient in preparing Mr. and Mrs. Bennisfor trial; (18)
Petitioner failed to provethat there was areasonable probability that thetrial conclusion would have
been different if counsel had objected to the sua sponte instruction or the jury instructions
concerning out of court statements; (19) Petitioner failed to prove that counsel was deficient in his
preparation of Petitioner’s motion for a new trial; and (20) Petitioner failed to prove counsel was
deficient in not objecting to the trid transcript.

[11. Analyss

Petitioner’ srequest for post-conviction relief is governed by the Post-Conviction Procedure
Act of 1995. See Tenn. Code Ann. 88 40-30-201to -310 (1997). In order to obtain post-conviction
relief, a petitioner must include allegations of fact supporting each claim for relief. Id. 8 40-30-
204(e). At the hearing, the petitioner has the burden of proving his allegations by clear and
convincing evidence. 1d. 8 40-30-210(f).

Findings of fact made by the post-conviction court are given the weight of ajury verdict.
Black v. Sate, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). Therefore, this Court is bound by
those findings unl ess the evidence in the record preponderates against the post-conviction court’s
findings. Davisv. Sate, 912 SW.2d 689, 697 (Tenn. 1995). In conducting its review, this Court
may not re-weigh or re-evaluate these findings nor substitute its inferences for those drawn by the
trial judge. Statev. Honeycutt, 54 S.W.3d 762, 763 (Tenn. 2001); Statev. Burns, 6 S.W.3d 453, 461
(Tenn.1999). Inaddition, questionsconcerningthecredibility of witnessesand theweight and value
given their testimony are resolved by the trial court, and not this Court. 1d., at 461. However, the
trial court’s application of the law to the facts is reviewed de novo, without a presumption of
correctness. Fields v. State, 40 SW.3d 450, 458 (Tenn. 2001). If Petitioner raises a daim of
ineffective assistance of counsel, the claim is a mixed question of fact and law and therefore also
subject to de novo review. |d. at 458; Burns, 6 SW.3d at 461.

To summarize, Petitioner alleges that he was denied effective assistance of counsd due to
counsel’ sfailure (1) to object to certain remarks, questions or inferences made by the State during
the examination of witnesses or in closing arguments; (2) to investigate or prepare witnesses
properly, or call expert witnessesto chalengethe prosecution’ sevidence; (3) to adequately prepare
for trial, develop an dternative defense, or advise Petitioner adequately about trid decisions,
including Petitioner’ sdecision on testifying; (4) to adequately prepare Petitioner’ smotion for anew
trial; and (5) to object to the correctness of the trial transcript. After areview of the record, we
conclude that Petitioner is not entitled to relief.

In order to prevail on aclaim of ineffective assistance of counsd, Petitioner must esteblish
that hiscounsd’ s performancefell below the range of competence required of attorneysin criminal
cases. Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Then, if counsel’ s performance does not
meet the required standard of competence, Petitioner has the burden of proving that his counsel’s
deficient performance prejudiced Petitioner to the extent that there is a reasonable probability that
the results of the trial would have been different but for the ineffective assistance of counsd.
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Strickland v. Washington, 466 U.S. 668, 694, L.Ed.2d 674, 104 S.Ct (1984). 2052; Butler v. State,
789 S\W.2d 898, 900 (Tenn. 1990). If Petitioner fails to establish either deficiency or prejudice,
relief will not be granted. Goad v. Sate, 938 SW.2d 363, 370 (Tenn. 1996).

Counsel’ sperformancewill not bejudgedin hindsight, and this Court will not second-guess
counsel’ sdecisions regarding trial strategies and tactics. Hellard v. Sate, 629 SW.2d 4, 9 (Tenn.
1982); Owensv. Sate, 13 S.W.3d 742, 749 (Tenn. Crim. App. 1999). Rather, counsel’s alleged
errorswill be judged from the point of time from which they weremadein light of all the facts and
circumstances at that time, and from the perspective of counsel. Strickland, 466 U.S. at 690, 104
S.Ct. 2052.

First, Petitioner contends that his counsel failed to object to certain remarks, comments and
inferences made by the State in either its examination of expert witnesses or during closing
argumentswhen discussing the results of the gunshot residue, blood, and latent fingerprint anayses.
Petitioner also aleged that the prosecutor used perjured testimony in his arguments without the
objection of Petitioner’s counsel. Because counsel failed to object to the prosecutor’s improper
remarks, the overall effect, Petitioner alleged, was to shift the burden of proof from the Stateto the
Petitioner.

Testimony established that therewasminimal gunshot residueonMr. Harp, and what residue
that wasfoundwaslimited to Mr. Harp’ spalms. Although Petitioner’ sgunshot residue analysiswas
returned negative, the State' s expert witness also testified that very minimal particles of antimony
and barium were found on Petitioner’s hands. This residue, however, was so minimal that its
presence did not alter the test's conclusions, nor could the expert say where the Petitioner had
acquired such elements. When asked why a person might not have gunshot residue on their hands,
the expert witness testified that washing one’ s hands could eliminate any residue.

The testimony also showed that Petitioner was alone in the trailer after the shooting for a
period of approximately two minutes between the time Ms. Patzer locked herself in the bathroom
andthepolicearrived. Freshwater puddleswerefound around thesink. No fingerprintswerefound
on the gun, and Howard Harp was lying on the floor, mortally wounded. From this evidence, the
State argued that Petitioner might have washed his hands at the sink and wiped off thefingerprints.

Finally, Petitioner argued at trial that Mr. Harp shot himself, but the tests performed on Mr.
Harp showed that gunshot residue was present only onhispalms. Accordingly, the State argued that
Mr. Harp did not pull the trigger, but rather had thrown up his hands to ward off the shot.

The post-conviction court concluded, after areview of the record, that the State’ s proposed
inferenceswerereasonably drawn from the evidence presented & trial, and Petitioner did not present
clear and convincing evidence at the post-conviction hearing to support his claim that such
inferences were improper, or that the inferences, when taken together, either shifted or diluted the
State's burden of proof. The post-conviction court found that even if some of the inferences or
guestionsto witnesses strayed beyond the permissiblelimit, Petitioner did not show that his defense
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was prejudiced, or that the trial results would have been any different, absent the objectionable
arguments.

Provided that the evidence meets the genera rules governing relevance, the State may
introduce expert tesimony if the expert has knowledgethat will substantidly assist the trier of fact
to determine afact or understand theevidence. Tenn. R. Evid. 702, State v. Hall, 958 S.W.2d 679,
689 (Tenn. 1997) cert. denied 524 U.S. 941, 118 S.Ct. 2348, 141 L.Ed.2d 718 (1998). While
testifying, the expert witness may form an opinion or inference based on the underlying facts, and
the jury isfree to agree or disagree with the inferences and theories proposed by the State’ s expert
witnesses. See Tenn. R. Evid 703.

In any litigation, both the prosecution and the defense are given a certain degree of latitude
asthey presenttheir caseto thejury. However, thislatitudeisnot unlimited, and thetrial judge must
control the actions of counsel during summation and examination of witnesses. Smith v. Sate, 527
S.\W.2d 737, 739 (Tenn. 1975); Russell v. Sate, 532 SW.2d 268, 271 (Tenn. 1976). While neither
the defense nor the prosecution may present irrelevant or confusing arguments, counsel may argue
both thefactsintherecord, and any reasonabl e inferencesthat may be drawn from such facts. Coker
v. Sate, 911 SW.2d 357, 368 (Tenn. Crim. App. 1995) overruled on other grounds, 19 S.\W.2d 753
(Tenn. 2000). Based upon the record, we concur with the post-conviction court that Petitioner has
not met his burden of proof on these issues, nor shown that the prosecutor’s inferences were
prejudicial to his case.

Petitioner claimed that the State secluded Ms. Patzer prior to trial so that the defense could
not interview her. Petitioner aso alleged that the State paid or extended certain unidentified benefits
to Ms. Patzer in exchange for her testimony, but the only benefit shown at the post-conviction
hearingwasMs. Patzer’ sreimbursement for travel expensewhich are statutorily approved for out-of -
state witnesses. See Tenn. Code Ann. 88 40-17-201 through -212. These allegations were
unsupported by testimony or other “clear and convincing evidence” at the post-conviction hearing.
See Tenn. Code Ann. 88 40-30-204(e) and 210(f). Consequently, the evidence doesnot preponderate
againg thetrid court’ s conclusions regarding these allegations.

Next, Petitioner also alleged ineffective assistance of counsel because of counsel’ sfailure
to call expert witnesses to refute the prosecution’ s evidence on latent fingerprints, gunshot residue
and blood analyses, and a psychosocid expert to testify asto Mr. Harp’s mental state and suicidal
tendencies on the day of the shooting. He also alleges counsel was ineffective for not calling as a
witnessthe admitting personnel on call the night Mr. Harp was brought into Erlanger Hospital. At
the post-conviction hearing, Petitioner was not able to identify the name of the pertinent hospital
employee, and could only speculae asto what the witness might say. Moreover, the Petitioner did
not produce any expert witnesses at the post-conviction hearing to prove what the testimony at trial
would have been, relying once again on speculation as to how the testimony might have helped
Petitioner’ s defense.
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If Petitioner alleges that counsel failed to discover or call witnesses at trial, he must make
the witnesses available at the evidentiary hearing. Black v. Sate, 794 SW.2d a 757. Only by
produci ng witnesses can Petitioner establish by clear and convincing evidencethat amaterial witness
“(@) could have been found by a reasonable investigation and (b) would have testified favorably in
support of his defense if called.” 1d. at 758. Without the production of any expert witnesses on
Petitioner’ sbehalf or theidentification of thedescribed hospital personnel, the post-conviction court
found that the Petitioner did not present sufficient proof to support his claims. We concur with the
post-conviction court’s findings.

Petitioner alleges that counsel failed to adequately prepare himself and Petitioner for trial,
investigate Ms. Patzer’ s background to challenge her credibility, prepare Mr. and Mrs. Bennis for
trial or to develop a viable defense strategy. At the post-conviction hearing, both Petitioner and
counsel testified about the various steps taken and decisions made in preparation for trial. Based
upon the testimony and evidence presented, the post-conviction court found no proof to support
Petitioner’s allegations that counsel was inadequately prepared for trial or that counsel failed to
properly communicate with Petitioner concerning his trial. The evidence does not preponderate
againg the trid court’ sfindings.

Petitioner claimed that counsel’s advice concerning Petitioner’s right to testify was
ineffective primarily because counsel did not sufficiently and adequately explain the consequences
of Petitioner’s decision at the time of trial, and Petitioner’s decision not to testify appeared, in
hindsight, to be inadvisable.

A defendant has a fundamental right to testify at his trid, and this right is personal to the
defendant. Momon v. State, 18 SW.3d 152, 161 (Tenn. 1999). Therefore, only the defendant can
voluntarily relinquish thisright. Id. To insure that a defendant’s decision not to testify is made
intentionally, evidence of thewaiver must beinthetrial record. Id., at 162. At any timeprior tothe
conclusion of proof, defense counsel must request a hearing, out of the presence of the jury, “to
inquire of the defendant whether the defendant has made a knowing, voluntary, and intelligent
waiver of theright to testify.” 1d.

At trial, counsdl and Petitioner engaged in the following diaog:

Q: May it please the Court, | asked the Court because | think it’ srequired by the
rules. Mr. Walker and | discussed a length this case and whether or not he
would testify in this matter. He chose not to. | told Mr. Walker we would
haveto put that on the record. Mr. Walker, you and | have talked about that
quite abit. We' vetalked about it for months, haven't we.

A: Y es, we have.

Q: And quitefrankly, | told you what my recommendation was but the ultimate
decision was yours. Isthat correct?
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A: That’s correct.
Q: And you made that decision and your decision was not to testify.
A: That’s correct.

Thereis no particular language that defense counsel must use in submitting this evidence,
but, generally, counsd must show “that the defendant knows and understands that:

() thedefendant hastheright not to testify, and if thedefendant does not testify, then
thejury (or court) may not draw any i nferencesfromthe defendant’ sfailureto testify;

(2) the defendant has theright to testify and that if the defendant wishes to exercise
that right, no one can prevent the defendant from testifying;

(3) the defendant has consulted with his or her counsel in making the decision
whether or not to testify; that the defendant has been advised of the advantages and
disadvantages of testifying; and that the defendant has voluntarily and personally
waived the right to testify.”

Momon v. Sate, 18 SW.3d at 162.

While counsel might have been more detailed in his presentation of this testimony to the
court, our review of the record reveals that the Petitioner knowingly and willingly decided not to
testify at histrial. Counsel testified that he and the Petitioner spoke several timesabout Petitioner’s
right to testify and that they discussed the advantages and disadvantages such adecision entailed.
The post-conviction court found no evidence to the contrary. Accordingly, we agree that the
Petitioner has failed to carry his burden of proof on this allegation.

On direct appeal of the conviction, this Court concluded that Petitioner’ sclaims concerning
the jury instructions on admissibility of out of court statements and the trial judge’s sua sponte
[imiting instruction were harmless error. The post-conviction court found that Petitioner had failed
to prove he was prejudiced by any alleged deficiency by his counsel concerning these issues. We
agree. Thejury heard ample testimony concerning the inconsistent statements made by Ms. Patzer
immediatdy following the shooting, including her initial statements made to the police and on the
911 call. These statements were properly introduced as substantive evidence pursuant to Tenn. R.
Evid. 802(2). The written police statement later introduced for impeachment purposes merely
corroborated Ms. Patzer’'s earlier statements. Accordingly, we concur with the post-conviction
court’s findings that Petitioner has not shown he was prejudiced by the instructions even if his
counsel’ s performance in not raising objections was ineffective.

Petitioner alleged in hisbrief that counsel’ s assistance wasineffective for failing to raise an
objection to evidencethat wasinconsistent with the physical evidence at the crime scene. Petitioner
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refers to his post-conviction petition, but the section identified does not discuss or raise thisissue,
nor was the issue presented to the post-conviction trial court. Accordingly, this issue has been
waived. Tenn. Code Ann. § 40-30-206(g).

CONCLUSION

After athorough review of the record and the law applicableto theissuesraised, wefind that

thePetitionerisnot entitled toreief inthisappeal. Accordingly, thejudgment of the post-conviction
court is affirmed.

THOMAST. WOODALL, JUDGE
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