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OPINION
I. FACTS
BrendaMcKinney testified that shewasdriving to a Mapco convenience storeon the corner

of Alcy Road and Blakemore Street at approximately 2:00 am. on July 15, 1996. She observed a
car “coming diagonally across the street.” McKinney testified that she then saw the Defendant



“tryingtojumpout or . . . hanging out [of] thecar.” Sherecalled that the car then hit apole, that the
Defendant “went up inthe air and fell ontheground,” and that the car kept going. McKinney stated
that she got out of her car, waked over to the Defendant, and asked him if he needed help. She
reported that the Defendant was bleeding and pleading for help. McKinney testified that aman then
ran from the direction of the car to the Defendant, pulled on his arm, and told him to get up. The
Defendant told the man that he could not get up and that he needed help. McKinney testified that
the man “just panicked and started saying, Help, help, somebody help me. And then he ran.”
McKinney then called for an ambul ance and police, and the dispatcher told her to go to the car and
see if anyone was inside. McKinney testified that she waked to the car and observed Johnas
Venzant, thevictiminthiscase, lyinginsidethecar. Sherecalled that the passenger door was open.
Shetestified that shetouched thevictim’ sarm and determined that he had apulse. McKinney waited
at the scene until police arrived and relayed to them what had happened. She did not observe either
the Defendant or the man who ran to the Defendant after the accident in possession of a gun,
although she saw a gun when the police recovered it.

Officer W. Mathenatestified that at 2:06 am. on July 15, 1996, hereceived acall regarding
an accident at the intersection of Alcy and Blakemore. When he arrived at the scene, he saw the
Defendant lying in the street. Mathena recalled that he asked the Defendant if he wanted an
ambulance, and the Defendant responded that he did. He later found out that an ambulance was
already en route to the crime scene. Mathena then observed a blue Pontiac Bonneville with the
passenger door open. He testified that there was a victim inside the car who looked as if he “had
been shot a few times” and who was “covered with blood.” He also observed a hubcap and a
baseball cap in the street. Mathena testified that after speaking to a female witness, he put out a
broadcast that a black male was observed running from the scene towards the Clementine
Apartments. Mathenatestified that Officer Rogerslocated ablack pistol laying in agrassy areanear
the Pontiac.

Officer Eric Rogers also responded to the accident call at Alcy Road and Blakemore Street.
When Rogers arrived, he observed in acar a black male who had been shot. Rogers testified that
while he was at the scene, he located a gun in a grassy area near the vehicle. Rogers gave the gun
to Sergeant Shemwell.

Sergeant Robert Shemwell, aseventeen-year veteran of the Memphis Police Department and
amember of the Fel ony Response Bureau of that Department, went to the crime scene at Alcy Road
and Blakemore Street. Sgt. Shemwell testified that he worked the crime scenewith Officer McNabb,
acrimesceneofficer who, according to Sgt. Shemwell, died several yearsbeforethetrial inthiscase.
Sgt. Shemwell stated that when he arrived at the scene, he saw adeceased victim insideacar. Sgt.
Shemwell testified that police recovered four spent cartri dge casings and one spent bullet fragment
from the car. Hetegtified that a spent bullet was found in the parking lot on the south side of the
Mapco store and that broken glass was also found in the Mapco parking lot. Sgt. Shemwell
documented the finding of anine-millimeter pistol found in the grassy area on the southwest corner
of Alcy Road and Blakemore Street. He stated that three live rounds were found in the pistol. The
pistol was later turned over to Officer McNabb.
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Sergeant James L. Fitzpatrick organized the homicide investigation and reviewed findings
made by the individualswho investigated the scene of the crime. Hetestified that he went with Sgt.
Golden to the hospital and obtained a statement from the Defendant and that he also assisted in
obtaining a statement from Joseph Russell, who was also charged with the victim’'s murder.
Fitzpatrick reported that the victim was identified through fingerprinting and prior court records.
Thevictim’s pager revealed that he had received a page gpproximatdy thirty-five minutes prior to
the shooting from a phone number beonging to Shemmika Fullwiley, a friend of Russell.
Fitzpatrick testified that the Defendant’s mother identified him at the hospital. Fitzpatrick also
testified that he was told by Officer McNabb that McNabb had conducted a paraffin test on the
Defendant to determinewhether the Defendant had recently fired aweapon. Fitzpatrick reported that
he never received any results from the test and that no such test results could belocated. Fitzpatrick
also stated that he could not be sure if the paraffin test was ever performed.

Donald L. Carman testified that he is a specid agent for forensic science in the firearms
identification area of the Tennessee Bureau of Investigation. He stated that he received for
examination a nine-millimeter, semi-automatic pistol, which he determined to be operational.
Carman testified that four shdl casings found at the crime scene were fired from anine-millimeter
pistol. He also identified a copper fragment of abullet found at the scene as having been fired from
the pistol which he examined.

Dr. O'Brian Cleary Smith, the Shelby County Medical Examiner, performed an autopsy on
thevictimon July 15, 1996. According to Smith, the victim had sustained multiple gunshot wounds
to the head and neck region, to thetop of the right shoulder, and to the left arm. He stated that he
identified six bullet paths within the victim’s body which could have been made by as few asfive
different bullets. Smith testified that he recovered three bullets from the body and turned them over
to the Memphis Police Department. He explained that three of the bulletsinjured the victim’ sspine,
causing incapacitating wounds. Smith stated that the weapon that was used onthe victimwas close
enough at the timeof discharge to leave powder burnson thevictim’' sface. Smithopined that if the
victim “was the driver of an automobile and inanormal driving position at the time that the shots
were fired, then the shots would come from back to front and from the right to the left primarily.”
Although he stated that he could not eliminate anyone in the vehicle as the shooter, based on his
autopsy and photographs of the car, he was “able. . . to establish that the likelihood of the weapon
being discharged came more from the rear than from the side.” Finally, hetestified that the victim
tested positive for cocaine and marijuana, and two packets of cocaine were found on the victim’'s
person.

Joseph Russell, who at the time of the Defendant’s trial had also been charged with the
murder of thevictim, testified that in 1996 he had been adrug deder for eight or nineyears. Russell
testified that the victim was his drug supplier and that the Defendant was another local drug dealer.
Russell stated that at approximately 10:00 p.m. on July 14, 1996, the Defendant, whom Russell had
never met before, approached Russell and asked to purchase a quarter-ounce of crack cocaine.
Russell informed the Defendant that he did not have the quantity of “dope”’ that the Defendant
requested and would have to contact his supplier.

-3



Russell and the Defendant then got a ride with a man named Sterling Howard to the
apartment of Russdl’ sfriend, Shemmika Fullwiley, and her roommate, Stacey Young. According
to Russell, heand the Defendant remained at Fullwiley’ sfor abrief period of time drinking beer and
smoking marijuana. Russell testified that while there, the Defendant pulled out a pistol and laid it
on atable. Russell reported that he picked up the pisol and told the Defendant to put it away.
Russell then paged the victim. According to Russell, the victim called Russell afew minutes|ater,
and Russell, the victim and the Defendant agreed to meet at the Mapco station because the victim
saidthat the Clementine apartment complex where Fullwiley and Y oung lived was* hot” with police.

Russell testified that he and the Defendant then walked to the convenience store. Asthey
werewalking, the Defendant asked Russell how much money he owed the victim, and the Defendant
told Russell that he should not pay the victim what he owed the victim. They arrived at the Mapco
asthevictimwaswalking fromthe storeto hiscar. Russell recalled that all three of the men got into
the vehicle at the same time. Russell got into the front passenger seat, and the Defendant got into
the rear seat just behind Russell. Russell testified that after the victim got into the car, the victim
started the car, passed a quarter-ounce of crack cocaineto Russell, and then asked the Defendant for
money. The Defendant asked how much the victim wanted, and the victim replied by asking how
much the Defendant had. According to Russell, the Defendant stated that he wanted Russell and the
victimto give him “everything that’ sin the car,” but started shooting before Russell and the victim
had a chance to respond.

Russell testified that when the shooting started, the victim “jacked back in the car,” and the
car began to “speed up alot.” The car surged across the street and crashed into afence. At this
point, Russell jumped out of the car. Russell stated that he started running down the street and saw
the Defendant lying in the street by acurb. Russell recalled that he heard the Defendant moan and
then saw the Defendant stop moving. Russell testified that he did not stop to help the Defendant.
However, he saw awoman driving down the street, and the woman asked him if she could help.
Russell stated that he told her to call the police Russell reported that he then ran back to
Fullwiley’s, where he ran inside and “throwed up in their bathroom.” Russell testified that he did
not remain at the scene because hewas*“ scared.” Russell stated that while at Fullwiley’ sapartment,
Fullwiley noticed blood on Russell’ s shirt. Russell reported that two days after theincident, he saw
the incident on the news and called the police.

Shemmika Fullwiley testified that on July 14, 1996, Russell and the Defendant came to her
apartment at about 11:30 p.m. She recdled that her roommate, Stacey Young, was present at the
time. Fullwiley stated that after Russell paged thevictim and spoke with him on the phone, Russdll
and the Defendant |eft around midnight to meet the victim at anearby Mapco station. Shetestified
that Russell and the Defendant were meeting at Mapco “to get somedrugs.” Fullwiley testified that
the Defendant was carrying a gun on his person, which she saw when he and Russell |eft the
apartment at midnight. Sherecalled that approximately fifteen minuteslater, Russell returned to her
apartment alone and immediately ran to the bathroom. According to Fullwiley, Russell was
“spooked, shaking, crying . . . [and] vomiting.” Fullwiley testified that Russd repeatedly told her
and Y oung that the Defendant shot the victim. Fullwiley noticed blood on Russell’ s shirt and asked
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him about the Defendant, and Russell said that the Defendant “couldn’t get up.” Fullwiley reported
that Russell put on aclean shirt and instructed her to put the dirty onein aplastic bag. Shetestified
that Russell wanted her to throw the bloody shirt away, but she did not. Fullwiley recalled that
Russell left her apartment around 1:30 a.m. with aman named “Frog.” She recdled that two days
later, detectives visited her apartment to question her and Y oung.

Stacey Y oung testified that Russell and the Defendant cameto her apartment on the evening
of July 14, 1996. She stated that she saw the Defendant remove a gun from his pocket and place it
on atable while Russd| and the Defendant werein the apartment. When someone knocked on the
door, Y oung saw Russell put thegun“inside[Y oung’s] chair.” Y oung testified that she saw that the
Defendant again had the gun when Russell and the Defendant left. When Russell came back alone
to the apartment, he was “ spooked, paranoid.” She testified that Russell had blood on the back of
hisshirt. Y oung testified that Russell said that the Defendant had tried to rob the victim. According
to Young, Russell said that the Defendant couldn’t get up.

[I. ANALYSIS
A. Sufficiency of the Evidence

The Defendant argues that insufficient evidence was presented at trial to convict him of
felony murder and especially aggravated robbery. When an accused challenges the sufficiency of
the evidence, an appellate court’ s standard of review is whether, after considering the evidence in
the light most favorable to the prosecution, any rational trier of fact could have found the essential
elementsof the crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia 443
U.S. 307, 324 (1979); State v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985). This rule applies to
findings of guiltbased upon direct evidence, circumstantial evidence, or acombination of both direct
and circumstantial evidence. Statev. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evd uate
the evidence. State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from the evidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 SW.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl e inferenceswhich may be drawn from the evidence.
Statev. Evans, 838 S\W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidencewas legally insufficient to sustain aguilty
verdict. 1d.

Specificdly, the Defendant contendsthat accomplicetestimony presented at histrial wasnot
sufficiently corroborated. A criminal defendant cannot be convicted solely on the uncorroborated
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testimony of an accomplice. Statev. Bigbee, 885 S\W.2d 797, 803 (Tenn. 1994). “An accomplice
Is one who knowingly, voluntarily, and with acommon intent unites with the principa offender in
the commission of acrime.” State v. Allen, 976 S\W.2d 661, 666 (Tenn. Crim. App. 1997). In
Bethany v. State, this Court stated:
Thequestion of who determineswhether aperson isan accomplice dependsuponthe
factsof each case. When the facts of awitness' participationinacrimeareclear and
undisputed it is a question of law for the court to decide. When such facts arein
dispute or susceptible of an inference that a witness may or may not be an
accomplice, it then becomes a question of fact for the jury to decide.
565 S.W.2d 900, 903 (Tenn. Crim. App. 1978); see also State v. Lawson, 794 SW.2d 363, 369
(Tenn. Crim. App. 1990). “Whether the testimony of an accomplice has been sufficiently
corroborated is a question for the jury.” State v. Heflin, 15 SW.3d 519, 524 (Tenn. Crim. App.
1999). However, corroborating evidence need not be sufficient in and of itself to support a
conviction, but it must fairly connect the defendant with the commission of the crime. State v.
Gaylor, 862 S.W.2d 546, 552 (Tenn. Crim. App. 1992).

Inthis case, the Defendant was convicted of especially aggravated robbery and murder inthe
perpetration of a felony. Accomplice testimony established that the Defendant tried to rob the
victim, and in the process, shot the victim numerous times in the head and shoulder region. After
a review of the record, we believe that there is sufficient corroboration in the record of this
accomplicetestimony. Sergeant Robert Shemwell testified that four spent cartridge casings and one
spent bullet fragment were recovered from inside the vehicle in which the Defendant, Russell, and
the victim were reportedly riding at the time of the crime. Dr. Smith opined that if the victim was
driving the car, the gun was probably fired from behind him. The record revealsthat after forensic
sudy, the shell casings and fragments were determined to have been fired from the weapon that
Officer Eric Rogers found in a grassy area near the car. Shemmika Fullwiley and Stacey Y oung
testified that the Defendant had a gun on his person in their apartment earlier that night. Fullwiley
testified that the gun shown to her in court was very similar to the gun that she saw the Defendant
lay on atablein her home onthenight of theoffense. Stacey Y oung, Fullwiley’ sroommate, testified
that when Russell ran into her apartment after the shooting, he said that the Defendant tried to rob
thevictim. Fullwiley claimed that Russell said that the Defendant shot thevictim. We concludethat
there was sufficient evidence to corroborate the testimony of accomplice Joseph Russell.
Accordingly, the evidence presented to the jury is sufficient to sustain the Defendant’ s convictions.

B. Lost or Destroyed Evidence

The Defendant al so argues that the trial court erred in denying his request for a special jury
instruction on the loss or destruction of evidence regarding the results of a paraffin test allegedly
conducted on the Defendant to determine whether he had recently fired aweapon. The Tennessee
Supreme Court addressed theissue of lost or destroyed evidencein Statev. Ferguson, 2 SW.3d 912,
917 (Tenn. 1999). In Ferguson, the court adopted a balancing approach to determine whether a
defendant’ s right to a fundamentally fair trial has been affected by the loss and/or destruction of
evidence. 1d. at 917-18. Under Ferguson, when the loss or destruction of evidence occurs, the first
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step is to determine whether the State had the duty to preserve the evidence in question. 1d. Once
the proof demonstrates the existence of a duty to preserve the evidence in question and the state’s
failureinthat regard, the court should examinethefollowing: (1) the degree of negligenceinvolved;
(2) the significance of the missing evidence, taken in light of the probative vdue and reliability of
secondary or substitute evidence that remains available; and (3) the sufficiency of other evidence
used at trial to support the conviction. 1d.

In this case, unlike Ferguson, it is unclear that the evidence that the Defendant now argues
was lost or destroyed even existed. Sgt. Fitzpatrick testified that his notes indicated that Officer
McNabb told him that McNabb conducted a paraffin test on the Defendant to determine if he had
recently fired aweapon. However, Fitzpatrick testified that he never received any paraffin test
resultsand that no test results were located. Other than Fitzpatrick’s testimony, no evidence that a
paraffin test was ever conducted is included intherecord. Thetria court determined that it could
not be shown whether or not the paraffin test was conducted and, therefore, whether any test results
were actually lost or destroyed by the State. We agree. After a review of the record, we have
concluded that there is no substantial evidence showing that the test was ever conducted.

Nevertheless, we also conclude that even if such a test was conducted, the Defendant has
failed to demonstrate that hisright to afair trial was affected by the loss and/or destruction of the
evidence. SeeFerguson, 2 S.\W.3d at 917-18. Assuming that the police had aduty to preserve any
test results, no evidence was presented that the police acted in agrossly negligent manner. Seeid.
Furthermore, we find that there was an abundance of evidence that the Defendant shot the victim.
Seeid. Accordingly, we believe that thisissue is without merit.

C. Sentencing

Finally, the Defendant argues that the trial court erred in sentencing him. Specifically, the
Defendant argues that the trial court did not include in the record the enhancement and mitigating
factors used to determine the length of the sentence. When a criminal defendant challenges the
length, range, or manner of service of asentence, the reviewing court must conduct ade novo review
of the sentence with a presumption that the determinations made by thetrial court are correct. Tenn.
Code Ann. § 40-35-401(d). This presumption, however, “is conditioned upon the affirmative
showing in the record that the trial court considered the sentencing principles and all relevant facts
and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). Intheevent that therecord
failsto show such consideration, thereview of the sentenceis purely denovo. Statev. Shelton, 854
S.w.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinesthe range of sentence and then determinesthe specific sentence and thepropriety
of sentencing alternatives by considering (1) the evidence, if any, receved at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to
sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
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statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to be imposed by thetrial court for aClassB, C, D or Efelonyis
the minimum within the applicablerange unlessthere are enhancement or mitigating factorspresent.
Tenn. Code Ann. 8§ 40-35-210(c). The presumptive sentence for a Class A felony is the midpoint
of the sentencing range unless there are enhancement or mitigating factors present. 1d. § 40-35-
210(c). If there are enhancement or mitigating factors, the court must start at the presumptive
sentence, enhance the sentence as appropriate for the enhancement factors, and then reduce the
sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e). The weight to
be given each factor is left to the discretion of the trial judge. Shelton, 854 SW.2d at 123.
However, the sentence must be adequately supported by the record and comply with the purposes
and principles of the 1989 Sentencing Reform Act. State v. Mass, 727 S\W.2d 229, 237 (Tenn.
1986).

When imposing a sentence, the trial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. § 40-35-209(c). The record should aso include any
enhancement or mitigating factors applied by the trial court. Id. 8 40-35-210(f). Thus, if the trial
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court's reasoning is to guarantee the preparation of a proper record for appelate
review. Statev. Ervin, 939 S.W.2d 581, 584 (Tenn. Crim. App. 1996).

Enhancement factors must be “appropriate for the offense” and “not themselves essential
elements of the offense.” Tenn. Code Ann. § 40-35-114.
The obvious purpose of these limitations is to exclude enhancement factors which
are not relevant to the offense and those based on facts which are used to prove the
offense. Facts which establish the elements of the offense charged may not also be
the basis of an enhancement factor increasing punishment. The legislature, in
determining the ranges of punishment within the classifications of offenses,
necessarily took into account the culpability inherent in each offense.
State v. Jones, 883 SW.2d 597, 601 (Tenn. 1994).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and tha thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence “even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 1609.

It appearsfromtherecord that thetrial court initially merged the Defendant’ sconvictionsfor
felony murder and especially aggravated robbery. Thus, thetrial court did not impose a sentence or

-8



conduct any sentencing andyss regarding the especially aggravated robbery conviction. Upon
reconsideration, the trial court decided not to merge the two convictions. However, the trial court
simply entered a judgment stating that the Defendant was sentenced to twenty-two years
incarceration for the especialy aggravated robbery conviction and that the sentence was to run
concurrently with the life sentence for the felony murder. Thereis no indication in the record that
thetrial court ever conducted a sentencing analysisto determinethe Defendant’ s proper sentencefor
especially aggravated robbery.

Thetrial court did not specify in the record the enhancement and mitigating factors applied
in determining the length of the Defendant’ s sentence for especially aggravated robbery. See Tenn.
Code Ann. § 40-35-210(f). In addition, thetrial court failed to place in the record any findings of
fact supporting the sentence imposed. Seeid. § 40-35-209(c). The record is virtually void of any
findings regarding sentencing. Without these findings, our Court is without a proper record for
appellatereview. SeeErvin, 939 SW.2d at 584. We therefore remand to the trial court for a new
sentencing hearing and to make appropriate findings regarding the length of the Defendant’s
sentence for especially aggravated robbery. The trial court should set out specific findings of fact
and conclusions of law in support of the sentence imposed.

For the reasons stated above, we AFFIRM the Defendant’ s convictions and REMAND this
case to the trial court for a new sentencing hearing to determine the appropriate length of the
Defendant’ s sentence for especially aggravated robbery.

ROBERT W. WEDEMEYER, JUDGE



