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OPINION
Factual Background

On March 26, 2001, a Hardin County grand jury indicted the Appellant for aggravated
burglary and two countsof aggravated assault. Followingajurytrial, the Appellant wasfound guilty
onthetwo countsof aggravated assault, for which hereceived concurrent five-year split confinement
sentences.

The Appellant raisesan issuerelatingto alleged juror misconduct. Specifically, he contends
that, during the jury selection process, juror Tina Arnold failed to disclose her prior acquaintance



withavictim, Derrick Benson, and that fai lureto disclose thisfact resulted in prejudice. During voir
dire, the entire panel of prospective jurorswas asked if any of them knew the three defendants, the
two victims, Derrick Benson and Pam Brown, or any of the intended witnesses. Later, ater Ms.
Arnoldwas seated asaprospectivejuror, the pand as seated was again asked by thetrial judge: “ Any
of you close acquai ntanceship with any of the peopleinvolved in this case such that it might affect
your ability to befair?...” TinaArnold did not respond.

In the Appellant’s motion for new trial, he asserts that:

[H]ewas not afforded a fair and impartial trial in that on or about August 8, 2001,
one of the alleged “victims’ of aggravated assault in said indictment, being Pam
Brown, told your Defendant Sammy D. Childers, that one of the Jurorsimpaneled,
to-wit, TinaArnold, did in fact have an acquaintance or relationship with the parties
inthat shewasgoodfriendswiththealleged “victim” Derrick Bensonand hisfamily,
and according to said Pam Brown, said Juror, Tina Arnold, had been boating on the
river with and socialized in the home of said Derrick Benson when said Pam Brown
had been present.

At the hearing on the motion for new trial, Ms. Arnold tegtified that she did not respond to the
guestion regarding close acquai ntanceship, “ because[she] didn’t fed it would havean affect on[her]
judgment as of anyone.” In addition, the following colloquy occurred:
Q. Of course, in this Motion for New Trial, my client is alleging that you had an
acquaintanceship or relationship with one of the victims in that case, Mr. Derrick
Benson, and his family. Isthat true or not?
A. To answer that question, | will say that | have been an acquaintance of Mr.
Benson. He was a best man in afriend of mine’swedding. | have been on a boat
with him at one time. But to say | am good friends with him, no, | am not. . . .
Q. You said you were on the boat with Mr. Benson?

A. Itwasafriend of mine sboat that they went with him. Conversation-wise, it may
have been, “Hi, how areyou,” something like that.

Q. When wasthat? Was that this past summer?
A. Sometime back in the summer. . . .
Q. Did you have any discussion with Mr. Benson about any of this stuff?

A. No, sir.



Q. Did you share anything in the jury room about your acquaintanceship with Mr.
Benson?

A. No, sir, | did not. . ..

THE COURT: Ms. Arnold, wasthis case decided on anything other than theevidence
and the law that was presented?

THE WITNESS: No, sir.

Thetrial court denied the Appd lant’ smation for new trial, finding, “there s nothing to indicate that
this case was decided on any type of jury misconduct. To the contrary, it appears that it was
appropriately decided totally on the evidence and thelaw, so your Motionswill beoverruledintheir
entirety.” Thistimely appeal followed.

ANALYSIS

The Sixth Amendment to the United States Constitution and Article I, Section IX of the
Tennessee Consgtitution guarantees a criminal defendant the right to trial "by an impartial jury."
Moreover, the Tennessee Constitution guarantees every accused "a trial by a jury free of . . .
disqualification on account of some bias or partiality toward oneside or the other of thelitigation.”
Satev. Akins, 867 S.W.2d 350, 354 (Tenn. Crim. App. 1993) (quoting Toombsv. State, 270 SW.2d
649, 650 (Tenn. 1954)). Thus, thefunction of voir direisessential. Voir dire permits questioning
by the court and counsel in order to lead respective counsel to the intelligent exercise of chalenges.
Id. (citing 47 AM. JUR. 2D Jury 8§ 195 (1969)). "Sincefull knowledge of factswhich might bear upon
ajuror's qualifications is essential to the intelligent exercise of peremptory and cause challenges,
jurors are obligated to make 'full and truthful answers . . . neither falsely stating any fact nor
concealing any material matter." Id. at 355 (quoting 47 Am. Jur. 2D Jury § 208 (1969)).

The common law rules governing challenges to juror qudifications typicaly fall in two
categories: propter defectumor propter affectum. Anobjection based upon general disqualifications,
such asalienage, family relationship, or statutory mandate, falls within the propter defectum, or "on
account of defect,” class, and, as such, must be madebeforethereturn of ajury verdict. Id. Propter
affectum, meaning "on account of prgudice,” is based upon the existence of bias, prejudice, or
partiality towards one party in the litigation actually shown to exist or presumed to exist from
circumstances and may be challenged after the return of the jury verdict. Id. This court has
described “[b]iasinajuror [as] aleaning of the mind; propensity or prepossession towards an object
or view, not leaving the mind indifferent; a bent; for inclination.” Id. at 354 (citation omitted).
Thus, when ajuror conceals or misrepresents information tending to indicate alack of impartidity,
a challenge may properly be made in amotion for new trial. 1d. at 355.

"When ajuror willfully conced s (or falsto disclose) information on voir direwhich reflects
on the juror's lack of impartiality, a presumption of prejudice arises." Id. (citing Durhamv. Sate,
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188 S.W.2d 555, 559 (Tenn. 1945)). The presumption of bias, however, may be dispelled by an
absence of actual favor or partiality by the juror. See Satev. Taylor, 669 S.W.2d 694, 700 (Tenn.
Crim. App. 1983), perm. to appeal denied, (Tenn. 1984). Moreover, the Appellant bearsthe burden
of providing a prima facie case of bias or partiality. Akins, 867 S.W.2d at 355 (citing Taylor, 669
S.w.2d at 700).

In the instant case, the defense failed to provethe verecity of theseallegations. Pam Brown
was not called to testify at the motion for new trial hearing. The uncontroverted proof reveals that
juror Arnold did not have a close acquai ntanceship with the victim, Derrick Benson. Thetrial court
found that the* case was not decided on any type of juror misconduct.” Findings of fact madeby the
trial court are giventheweight of ajury verdict. Statev. Burgin, 668 S.W.2d 668, 669 (Tenn. Crim.
App. 1984). Furthermore, as noted by the trial court,

[ITn Hardin County and some other small counties that are not real large, we could
not try a lawsuit where someone didn’t have a passing acquaintanceship with
someone. Nothingwrong with knowing someone unlessthat might causeyoutotreat
the lawsuit differently or to not be able to be completdy fair to both sides.

Infact, several jurorswho served on thispanel had passing acquai ntanceshipswith personsinvolved
in the case. We are not at liberty to reverse the trial court's finding unless the evidence dearly
preponderates against the court's conclusion that juror Arnold was not biased or partial. As the
Appellant hasfailed to show any bias or partiality onthe part of the challenged juror, wedefer to the
trial court'sfindings. Thisissueiswithout merit.

CONCLUSION
After review, wefind that the Appellant is not entitled to anew trial because of alleged juror

misconduct. Accordingly, the judgment of convictions finding the Appellant guilty of two counts
of aggravated assault are affirmed.

DAVID G. HAYES, JUDGE



