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OPINION
Factual Background

On February 9, 1999, the Appellant receved hisincome tax check and traveled to the Top
of The Mountain Market in Fentress County, where he purchased two six-packs of beer. The
Appellant then proceeded to Obe Delk’ smeat packaging businessjust beforedark. Asthe Appellant
droveontothebusinesspremises, Tracey K erney, thevictim, came outsideand aheated conversation
between the two ensued. The victim, who was highly intoxicated, began to beat the Appellant. To
avoid further confrontation, the Appe lant drove away. The Appellant testified that Kerney hit him
inthe head with apistol and, during the atercation, theweapon fell onto the floor of the Appellant’s
vehicle. However, the victim denied having agun.

The Appellant returned about thirty minutes later. He explained that, shortly after leaving,
he discovered approximately $332.00 of hisincome tax refund and some tax papers had fallen out
of his pocket during the fracas with Kerney and he had returned to recover the items. Upon his
return, the victim again exited the business. Delk testified that, on this occasion, the Appellant
cocked the gun and shot at the victim saying, “Run, bitch! Run!” The bullet struck thevictimin the
foot. The Appellant denied making such a statement and daimed that he was trying to unload the
gun, when histhumb dipped off the hammer and it went off. The Appe lant then drove away.

State Trooper Kevin Norris was at the Sheriff’ s office when a cal concerning the shooting
incident was reported. Shortly thereafter, Trooper Norris observed the Appellant’s vehicle on
Highway 52, where the Appellant was stopped. Norris testified that he smelled alcohol on the
Appellant; however, he also testified that the Appellant did not appear to be under the influence of
an intoxicant. Upon a search of the vehicle, Norris found “a .32 caliber pistol under the seat and
some beer bottles.” About forty-five minutes after the initial stop, the Appellant was taken to the
hospital, where a blood sample was drawn, and his blood alcohol content was determined to be
11%.

A Fentress County grand jury returned afour count indictment charging the Appellant with
attempted first degree premeditated murder, aggravated assault, felony possession of aweapon, and
DUI. Attheconclusion of ajury trial, thetrial court charged attempted first degree murder, second
degree murder as alesser-included offense of that charge; aggravated assault, reckless aggravated
assault and felony reckless endangerment aslesser-included off enses of that charge; and DUI. The
Appellant was found guilty of felony reckless endangerment and DUI. This timely appealed
followed.



ANALYSIS
|. Felony Reckless Endanger ment

First, the Appellant contends that “the trial court erred in charging the jury with felony
reckless endangerment as a lesser included offense because dl the elements of felony reckless
endangerment are not contained in the crimes as charged in the indictment.” As previously noted,
the trial court charged felony reckless endangerment as a lesser-included offense of aggravated
assault. The indictment for aggravated assault aleged that the Appellant “did unlawfully,
felonioudly, intentionally, and knowingly cause bodily injury to Tracey C. Kerney by shooting her
with a pistol, a deadly weapon.”

Convicting aperson of acrime neither raised by the indictment nor alesser-included offense
thereof violates the Sixth Amendment, which requires that the State inform the accused "of the
nature and cause of the accusation againg him." U.S. Const. amend. V1. Allowing the Appellant
to be convicted for an offense that was neither charged in the indictment nor properly classified as
alesser-included of fensedenies him appropriate notice of the charge against him. See, e.g., Hagner
v. United States, 285 U.S. 427, 52 S. Ct. 417 (1932); Wong Tai v. United States, 273 U.S. 77, 47 S.
Ct. 300 (1927); Rosenv. United States, 161 U.S. 29, 16 S. Ct. 434 (1896); Watson v. Jago, 558 F.2d
330 (6™ Cir. 1977) (all holding that the accused is denied proper notice unless the description of the
offense will enable the accused to make out a defense or otherwise appropriately plead his case).

An offenseis alesser included offenseif:

(a) al of its statutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (&) only in the respect that it contains a
statutory element or elements establishing:

(1) a different mental state indicating a lesser kind of culpability;
and/or

(2) aless serious harm or risk of harm to the same person, property or
public interest; or

(c) it consists of
(2) facilitation of the offense charged . . .; or
(2) an attempt to commit the offense charged . . .; or

(3) solicitation to commit the offense charged.
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Satev. Burns, 6 S.\W.3d 453, 466-67 (Tenn. 1999). Here, the Appellant wasindicted for aggravated
assault but was convicted of felony reckless endangerment. Aggravated assault, as charged in this
case, requires (1) aperson to intentiondly or knowingly cause bodily injury to another and (2) use
or display a deadly weapon. Tenn. Code Ann. 88 39-13-101(a)(1)(B), -102(a) (Supp. 2002). By
comparison, the offense of felony reckless endangerment, for which the Appellant was convicted,
requires (1) a person to recklessly engage in conduct which places or may place another personin
imminent danger of death or serious bodily injury and (2) use or display a deadly weapon. Tenn.
Code Ann. § 39-13-103 (1997).

Application of the lesser-included offensetest articulated in Burns requires the conclusion
that felony reckless endangerment is not alesser-included offense of aggravated assault committed
by intentiondly or knowingly causing bodily injury to another by use or display of adeadly weapon.
Part () of the Burns test is not satisfied because the risk of danger element required for felony
recklessendangerment isnot an el ement necessary to establishaggravated assault asherein charged.
Part (b)(1) of the Burnstest is not satisfied because the disparate element, risk of danger, does not
pertainto therelevant mental state. Applying part (b)(2), we concludethat the presence of imminent
danger of death or seriousbodily injury isnot an essential element of aggravated assault committed
by causing bodily injury to another by use or display of adeadly weapon. Our supremecourt in Sate
v. Moore, 77 SW.3d 132, 136 (Tenn. 2002), held that felony reckless endangerment was not a
lesser-included offense of aggravated assault committed by intentionally or knowingly causing
another to reasonably fear imminent bodily injury by use or display of adeadly weapon. Whilethe
Appellant was indicted under a different theory of aggravated assault, the analysis of Moore is
equally applicable here. Onecancommit the offense of aggravated assault as herein charged without
creating the presence of imminent danger of death or serious bodily injury. The danger produced
during the commission of felony reckless endangerment produces a more serious harm or risk of
harm than that produced during the commission of aggravated assault committed by intentiondly
or knowingly causing bodily injury to another by useor display of adeadly weapon; therefore, part
(b)(2) of the Burnstest is not satisfied. Finally, felony reckless endangerment does not consist of
facilitation of, attempt to commit, or solicitation to commit aggravated assault. We, therefore, find
that part (c) of the Burnstest isnot satisfied. Assuch, felony reckless endangerment isnot alesser-
included offense of aggravated assault as herein charged.! For these reasons, the felony reckless
endangerment conviction must be reversed, and the conviction is remanded for a new trial on the
remaining lesser charge of misdemeanor assault.

1. DUI Charge

Next, the Appellant arguesthat thetrial court’ sinstruction with regard to the offense of DUI
wasincomplete. Thetria court submitted the following pattern DUI instruction to the jury:

1Because felony reckless endangerment is not a lesser-included offense of aggravated assault, we find it
unnecessary to address whether the evidence was sufficient to support the Appellant’s felony reckless endangerment
conviction and whether his sentence on that charge was excessive.
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Any person who commits the offense of driving under the influence of an
intoxicant is guilty of acrime.

For you to find the defendant guilty of this offense, the state must have
proven beyond areasonabl e doubt the existence of the following essential dements:

(1) that the defendant was driving or wasin physical control
of an automobile or motor driven vehicle; and

(2) that this act occurred on a public road or highway, or
public street or alley, the premises of any shopping center, the
premises of any traler park, the premises of any gpartment house
complex, or any other premiseswhich aregenerally frequented by the
public at large; and

(3)(@ that the defendant was under the influence of an
intoxicant; or

(b) the alcohol concentration in such person’s blood or breath is
ten hundredths of one (.10%) percent or more.

T.P.I. — Crim. 38.01. The Appellant objected to the charge, arguing that it did not adequately
connect the act of driving and the condition of impairment. Thetrial court overruled the objection
based upon the following rationale:

| simply stated the statute and it may have been a poorly drafted statute, and
| probably could havefilledin certainbits, but | think that goestoward argument and
what the jury — what the jury bdieves. | think it adequately stated the law that |
wanted them to consider. . . .

A trial court hastheduty, in criminal cases, to fully instruct thejury on the general principles
of law relevant to the issuesraised by the evidence. In other words, the court must instruct the jury
on those principles closely and openly connected with the facts before the court and which are
necessary for the jury's understanding of the case. While a defendant may request specia
instructions, jury instructions are sufficient where they adequately state the law. See, e.g., Satev.
Tyson, 603 S.W.2d 748 (Tenn. Crim. App.), perm. to appeal denied, (Tenn. 1980). When atrial
court's charge to the jury is complete, it need not give additional special instructions requested by
adefendant. Statev. Story, 608 S.W.2d 599, 603 (Tenn. Crim. App.), perm. to appeal denied, (Tenn.
1980). Theinstructioninformed thejury that in order to convict the Appellant of DUI, the proof was
required to establish (1) that the Appellant was driving a vehicle and (2) that his blood alcohol
concentration was ten hundredths of one (.10%) percent or more. In our view, the contested pattern
jury instructionissufficient. Clearly, theinstructionimplied that the driver must be impaired at the
time of operating the vehicle. Nonetheless, we note that the insertion of the word “while” between
sectionstwo and three of the pattern instruction would remedy the need for further appellate review
of thisissue. There was no requirement that the trial court give the special request, and no error
occurred by the refusal to do so. Thisissue iswithout merit.



[11. DUI Sufficiency

The Appellant contends that the evidence is insufficient to support his DUI conviction. A
jury conviction removes the presumption of innocence with which a defendant is cloaked and
replaces it with one of guilt, so that on appeal, a convicted defendant has the burden of
demonstrating that the evidenceisinsufficient. Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).
In determining the sufficiency of the evidence, this court does not reweigh or reevaluate the
evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, it isnot the duty of this
court to revisit questions of witness credibility on apped, that function being within the province of
thetrier of fact. Satev. Holder, 15 SW.3d 905, 911 (Tenn. 1999); Satev. Burlison, 868 S.W.2d
713,719 (Tenn. Crim. App. 1993). Instead, the Appellant must establish that the evidence presented
at trial was so deficient that no reasonabletrier of fact could have found the essential elementsof the
offensebeyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 319,
99 S. Ct. 2781, 2789(1979); Satev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994). Moreover, the State
isentitled to the strongest legitimate view of the evidence and all reasonable inferences which may
be drawn therefrom. Statev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). These rules are applicable
to findings of guilt predicated upon direct evidence, circumstantial evidence, or a combination of
both direct and circumstantial evidence. Statev. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App.
1990).

The Appellant was charged in asingle count indictment of driving under the influence, first
offense. Theindictment charged alternatively that the A ppellant operated hisvehicle (1) whileunder
theinfluence of an intoxicant or (2) whilethe acohol concentration in hisblood was ten hundredths
of one (.10%) percent or more. Tenn. Code Ann. § 55-10-401(a)(1), (2) (Supp. 2002).

With regard to the former theory of prosecution, we find no proof in the record which
demonstrates that the Appellant was under the influence of an intoxicant while driving hisvehicle.
The Appellant’s vehicle was stopped by Trooper Norris because of a radio dispatch that the
Appellant was involved in a shooting. The Appellant admitted that he drank two beers; however,
the record is void of any evidence of impaired driving. Moreover, there was nothing from the
Appellant’s appearance or demeanor to indicate that he was under the influence of an intoxicant.
Indeed, Trooper Norris testified that he saw no evidence to indicate that the Appellant was
intoxicated.

With regard to thelater theory of prosecution, the Appellant contends that the evidence was
insufficient to support his so-called per se DUI conviction because there was no expert testimony
to extrapol ate the blood test back to the time the Appellant was driving. The Appellant asserts that
the operative word in the DUI statute is the word “while” driving. The proof established that the
period of time between the stop and the blood alcohol test was approximately forty-five minutes.
We would agree that the wording of the statute requires that before a defendant may be convicted



of DUI under the per se provision, the proof must establish that the driving occurred while the
person’s blood or breath was ten hundredths of one (.10%) percent or more.?

Recognizing thetragic consequenceto the public inexcusably inflicted by the act of drinking
and driving, in 1996, our General Assembly amended our DUI statute to proscribe the conduct of
driving (or in physical control) of a motor driven vehicle “while. . . [t]he alcohol concentration in
such person’ s blood or breath is ten hundredths of one (.10%) percent or more.” Tenn. Code Ann.
§ 55-10-401(a)(2). Thus, theissuein aprosecution for DUI under the per se provisions of section
(a)(2) is not whether the person is “under the influence,” typically a subjective determination, but
whether that person’ sblood or breath alcohol concentration whiledriving wasten hundredths of one
(.10%) percent based upon reliable testing.

The language of the statute couches the prohibited conduct in terms of driving while the
person’s alcohol concentration is .10% or more. Obvioudly, the legislature was aware that a
chemical test could not be performed while the person was, in fact, driving his or her vehicle. To
do so would require that the test be performed before the accused was stopped and lawfully seized.
Moreover, we agree with the rationale of the New Hampshire Supreme Court that to require
extrapolation as argued by the Appellant would place an impossible burden upon the State because
(1) evidence with respect to when and in what amounts the Appellant consumed alcohol, which is
necessary for extrapolation, would rarely be available; and (2) the rate of alcohol absorption varies
considerably between individuds and extrgpol ation evidenceis al'so complicated by the amount of
food consumed at the time the alcohol isinjected. Statev. Taylor, 566 A.2d 172 (N.H.1989). The
court reasoned that the legislature could not have intended to place such impossible roadblocksin
theway of DUI prosecutions. Because the statutecreates both aphysical and legal impossibility, we
are required to ascertain the legidlative intent of the language, “[1]t is unlawful for any person to
drive...while. .. [t]healcohol concentration in such person’sblood or bresth isten hundredths of
one percent (.10%) or more.” The most basic principle of statutory construction isto ascertain and
give effect to the legidative intent without unduly restricting or expanding a statute’s coverage
beyond its intended scope. Owens v. Sate, 908 S.W.2d 923, 926 (Tenn. 1995). In determining
legidative intent, we look first to the statute itself, and rely, when possible, upon the ordinary
meaning of the language and terms used, refraining from any forced or subtle construction to limit
or extend the statute’s meaning. State v. Smith, 893 S.\W.2d 908, 917 (Tenn. 1994), reh’ g denied,
(Tenn. 1995), cert. denied, 516 U.S. 829, 116 S. Ct. 99 (1995).

In construing Virginia sper se DUI statute,’ the court in Davisv. Commonweal th observed:

2Effective July 1, 2003, the .10% alcohol concentration level will be reduced to .08%.

3Virtua||y identical to this state’ sD Ul statute, VirginiaCode Annotated § 18.2-266 providesin part that it shall
be unlawful for any person to drive or operate any motor vehicle (i) while such person has ablood al cohol concentration
of 0.10 percent or more by weight by volume as indicated by a chemical test administered in accordance with the
provisions of Virginia Code Annotated § 18.2-268, or (ii) while such person is under the influence of alcohol.
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[ T]his code section must beinterpreted in the context of the factual circumstancesin
which by its very terms is applicable. While the statute proscribes no time limit
withinwhich the chemical test must be administered after driving, it isaxiomatic that
there can be no prosecution under this statute without the existence of a chemical
test. . . . Thus, consistent with the factual circumstancesin which this Code section
is applicable . . . this Code section provides the basis for a presumption that the
blood alcohol concentration while driving was the same as indicated by the results
of the subsequent test.

Davis, 381 S.E.2d 11, 16 (Va. Ct. App. 1989); accord Haas v. Sate, 597 So.2d 770 (Fla. 1992);
Satev. Taylor,566 A.2d. 172; Satev. Kubik, 456 N.W.2d 487 (Neb. 1990); Satev. Knoll, 718 P.2d
589 (Idaho Ct. App.), review denied, 776 P.2d 828 (Idaho 1986); State v. Ulrich, 478 N.E.2d 812
(Ohio Ct. App. 1984); Sate v. Wetzel, 782 P.2d 891 (Haw. Ct. App. 1989); Ransford v. District of
Columbia, 583 A.2d 186 (D.C. 1990); Satev. Tischio, 527 A.2d 388 (N.J. 1987), appeal dismissed,
484 U.S. 1038, 108 S. Ct. 768 (1988).

Adopting the rationale of theabovejurisdictions, weinterpret thissate’ sper seDUI statute,
Tennessee Code Annotated 8 55-10-401(a)(2), to mean that the subsequently obtained test results
are presumptive evidence of the blood alcohol concentration at the time of driving without the
necessity of extrapolation. Reliable test results obtaned within areasonabl e time after the accused
motorist is stopped, reflecting a.10% blood alcohol level, standing alone, constitute circumstantial
evidence upon which the fact finder may, but is not required to, convict of per se DUI. Any issue
of unreasonable delay between driving and testing may be considered by the fact finder as going to
the weight to be given the blood or breath test. Moreover, we hold that the accused may challenge
thetest results by competent evidence or through theintroduction of other evidence to establish that
the test results do not accurately reflect his or her blood acohol level at the time of driving.

In this case, the Appellant offered no proof at trial which refuted the accuracy of the .11%
blood alcohol test results. Accordingly, wefind the evidenceis sufficient to support the Appellant’s
per se conviction for DUI.

IV. DUI Sentencing

In hisfinal issue, the Appellant contendsthat his DUI sentence of el even monthsand twenty-
nine daysin total confinement was excessive. The Appellant’ s sentencing argument in its entirety
follows:

Wilmore Hatfield had been a truck driver for over 30 years and had never
been convicted or even arrested before for a DUI before.

The presumptive sentences in these cases are the minimum sentence in the
range. T.C.A. Section 40-35-210. Although Mr. Hatfield had a prior conviction of
aggravated assault which he had successfully completed probation, theimposition of
maximum sentences to serve and denial of probation wasin error.

-8



The Appellant failsto providethis court with any legal authority in support of hissentencing
argument. Accordingly, thisissueiswaived. Tenn. R. App. P. 27(a)(7); Tenn. Ct. Crim. App. R.
10(b). Nonetheless, in the interests of justice, we elect to review the issue presented.

When an appd lant complains of his sentence on appeal, this court conductsade novo review
coupled with a presumption that thetrial court's sentencing determinations are correct. Tenn. Code
Ann. 8§ 40-35-401(d) (1997); Sate v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). However, this
presumption is conditioned upon an affirmative showing that thetrial court considered the relevant
sentencing principles and all pertinent facts and circumstances. Ashby, 823 SW.2d at 169.
Regardless of whether the presumption of correctness is applied, the burden of showing the
impropriety of the sentence is on the appealing party. Sentencing Commission Comments, Tenn.
Code Ann. § 40-35-401.

Asprevioudy noted, DUI, first offense, isaclass A misdemeanor. Misdemeanor sentencing
is controlled by Tennessee Code Annotated 8§ 40-35-302 (Supp. 2002), which providesin part that
the trial court shall impose a specific sentence consistent with the purposes and principles of the
1989 Criminal Sentencing Reform Act. Statev. Palmer, 902 SW.2d 391, 394 (Tenn. 1995). More
flexibility isextended in misdemeanor sentencing thanin felony sentencing. Statev. Troutman, 979
S.W.2d 271, 273 (Tenn. 1998).

Our legidlature has provided that a defendant convicted of first offense DUI "shall be
confined. . . for not less than forty-eight hours nor more than el even months and twenty-nine days."
Tenn. Code Ann. 8§ 55-10-403(a)(1). In effect, the DUI statute mandates a maximum sentence for
aDUI conviction with the only function of thetrial court being to determinewhat period above the
minimum period of incarceration established by statute, if any, isto be suspended. Statev. Combs,
945 S.W.2d 770, 774 (Tenn. Crim. App. 1996), perm. to appeal denied, (Tenn. 1997). Thus, thetria
court'simposition of a sentence of €even months, twenty-nine days is mandated by our legislature
and is not improper.

Thetrial court imposed total confinement for the eleven-month, twenty-day sentence; thus,
weare confronted with the question of whether suchincarcerationisjustified based on the principles
of sentencing and the nature and circumstances of the offense. Satev. Gilboy, 857 S.W.2d 884, 889
(Tenn. Crim. App. 1993). Although otherwise entitled to the same considerations under the
Sentencing Reform Act as afelon, the misdemeanor offender is not entitled to the presumption of
aminimum sentence. See Satev. Seaton, 914 SW.2d 129, 133 (Tenn. Crim. App. 1995) (citation
omitted). Additiondly, a misdemeanor sentence, as opposed to a felony sentence, contains no
sentence range. Moreover, the trial court was not required to make explicit findings on the record
as a sentencing hearing is not mandatory. See Tenn. Code Ann. 8§ 40-35-302. Accordingly, in
misdemeanor cases, the trial judge, who is able to observe first-hand the demeanor and responses
of the defendant while testifying must be granted discretion in arriving at the appropriate sentence.

In the present case, the trial court imposed total confinement, reasoning that:



| have been doing thisalong time, but oneof the thingsthat ismost offensive
to the Court isto engage in conduct after you have been to court that had agreat deal
of similarity with the conduct that |ead to these — thisinstant offense. Y ou have not
been found guilty of DUI, but that proof is not contested.* And you may not be
guilty, Mr. Hatfield, of DUI, but it soundslike you were drinking and | am not asking
youto respond —you have got alawyer to talk to about that. But, you havethe option
to address some of thisand you didn’t. | can —1 cannot understand how somebody
would not stop drinking in a situation where they had nearly ended someone’s life.
And then have the jury give them — | thought you got avery fair day in court. 1 am
not commenting on the—1 think they did their job. | think the proof was— supported
that kind of verdict. But then to go back out and engage in half of the conduct that
lead to that injury, it just — it shocks me. | do think that you are adanger to society.
| don’t think you should be given an opportunity to — to be in the public, while you
are behaving that way that you are behaving.

Wefind that thetrial court exceeded the widelatitude of flexibility that isafforded in misdemeanor
sentencing. An arrest or charge is not considered evidence of the commission of acrime. Satev.
Marshall, 870 SW.2d 532, 542 (Tenn. Crim. App. 1993) (citing State v. Miller, 674 S\W.2d 279,
284 (Tenn. 1984)). A trial court should not use evidence merely showing arrests, without more, to
enhance a sentence. |d. (citing Satev. Newsome, 798 S.W.2d 542, 543 (Tenn. Crim. App. 1990)).
Therecordindicatesthat the Appellant’ ssentence was erroneously enhanced based upon all egations
of unproven criminal conduct. Moreover, upon de novo review, we note that the circumstances of
the DUI offense were not aggravated. No property damage or persond injury resulted from the
commission of this misdemeanor. At .11%, the Appellant was minimally above the blood alcohol
concentration limit. This was the Appellant’sfirst DUI conviction and, the Appellant cooperated
withthe police. According to sentencing principles, the sentenceimposed should bejustly deserved
in relation to the seriousness of the offense. Tenn. Code Ann. § 40-35-102 (1997). The factors
surrounding the DUI offensel ead usto concludethat the Appel lant’ sel even-month, twenty-nine-day
sentence should be modified to reflect service of a forty-eight-hour period of incarceration.
Accordingly, the Appdlant’s sentence is modified, and the conviction is remanded for entry of a
corrected judgment form consistent with this opinion.

CONCLUSION

TheAppellant’ sfelony recklessendangerment convictionisreversed becausefe ony reckless
endangerment is not a lesser-included offense of aggravated assault committed by intentionally or
knowingly causing bodily injury to another by use or display of adeadly weapon. Accordingly, the
Appellant’ s conviction for felony reckless endangerment isreversed and vacated. BecausetheDUI
charge given to the jury was proper and because the evidence was sufficient to support the verdict,
the Appellant’s DUI conviction is affirmed. However, total incarceration for his eleven-month,

4No proof was developed at the sentencing hearing with respect to subsequent charges of DUI allegedly
committed by the A ppellant.
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twenty-nine-day sentence is excessive and is, therefore, modified to require service of forty-eight
hoursin the county jail, with the remainder of the sentence suspended. The caseisremanded to the
trial court for further proceedings consistent with this opinion.

DAVID G. HAYES, JUDGE
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