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OPINION
Background

Scotty L akewasworking aloneinaMapco convenience storein Memphis, Tennessee, when
aman entered the premisesaround 11:00 p.m. on March 2, 1999. The man got abottle of winefrom
the cooler and brought it to the counter. (The parties and the witnesses in these proceedings refer
to the item purchased by the assailant as a “ bottle of wine.” A photograph attached as an exhibit
appearsto identify the substance contained in the bottle as strawberry daiquiri. Whether or not the



bottle contained wineis not relevant to thisreview, and we will simply address the item purchased
by the assailant immediately prior to the robbery as a“bottle”). He asked Mr. Lake how much it
cost, then he put the bottle back in the cooler and returned with a six-pack of beer. Mr. Lake's
attention was momentarily diverted, and when he turned back to the customer, the man had a.32 or
.38-caliber revolver pointed at Mr. Lake snose. Theassailant told Mr. Laketo open the cashregister
and warned him not to punch anything. Mr. Lake complied with therequests, and the assailant threw
the money from the cash register into one of the store's plastic bags. The man then asked Mr. Lake
toremovetheregister'scash tray. When the safe at the bottom of the cash register wasreveaed, the
man appeared to know which keysto punch to openthesafe. Theassailant retrieved afew additional
dollars.

Whilethe assailant was removing the money from the cash register, Mr. Lake held hishands
intheair. A customer entered the store and proceeded to the ATM machine without noticing the
robbery taking place at the front of the store. Mr. Lake described the customer as ablack male, dark
complected, seventeen or eighteen years old, and wearing a Federal Express uniform. When the
assailant noticed the customer, he walked backwardstoward the ATM machine and pointed the gun
at theyoung man. Theassailant took the cashthe customer had just retrieved fromthe ATM aswell
as the cash in his wallet, then left the store. The ATM customer also fled the premises without
speaking to Mr. Lake. Mr. Lake then telephoned his manager and the police.

The tape recorder at the Mapco storewas not loaded the night of the robbery, and the ATM
did not have a tape recorder. The bank that owned the machine was not able to ascertain if a
transaction had or had not been compl eted on that night. Theyoung man who wasthesecond victim
was never |ocated, and no complaint regarding a robbery at the ATM inside the Mapco was ever
filed.

Mr. Lake described the robber as medium complected, wearing a white shirt, white gym
shorts, and glasses. The day after the robbery, the police showed Mr. Lake a photo spread with six
pictures. Mr. Lakeidentified one of the men in the photos as the robber, stating that it was as close
ashecould get” fromthe choicesoffered. Themanidentified by Mr. Lake on thefirst photo line-up
was not Defendant. The police returned the next day with a different set of pictures, and thistime
Mr. Lakeidentified Defendant astherobber. Sergeant Clark with the Memphis Police Department
testified that thefirst photo line-up included the picture of another robbery suspect who had recently
committed offenses with aweapon similar to the one used in the M apco robbery. The second photo
line-up was prepared, though, when the fingerprints lifted from the bottle and beer cans handled by
the robber were returned with a positive match to Defendant’s fingerprints.

After Mr. Lake's identification and the fingerprint match, the Memphis police issued a
warrant for Defendant's arrest. Two monthslater, Defendant waslocated in Dallas, Texaswhen he
was apprehended by members of the Texas Department of Public Safety assigned to the Dallas/Fort
Worth International Airport. Sergeant Lonnie Freeman, a police detective assigned to the airport,
testified that he spoke with the Memphis Police Department following Defendant’ sarrest in Texas
and obtained a brief outline of the robbery in Memphis. Sergeant Freeman, however, did not learn
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any of the specific details asto the victims, the manner in which the robbery was conducted, or the
street location of the storein Memphis. In histestimony, Sergeant William Merritt of the Memphis
Police Department confirmed that he faxed a copy of Defendant’ s outstanding warrant to Sergeant
Freeman but did not give him any details of therobbery.

Sergeant Freeman testified that following hisconversation with Sergeant Merritt, Defendant
was brought into an interview room and read his Mirandarights. A written copy of therights was
signed by Defendant, Detective Freeman, and Agent Truehitt from the Federal Bureau of
Investigation. After orally confessing to the Tennessee robbery, Defendant agreed to provide a
written statement. Defendant was read his Miranda rights again before he began writing. In his
written statement, Defendant admitted that he entered the Mapco store on March 2, 1999 and
grabbed some beer from the cooler. He stated that a man came into use the ATM when Defendant
was robbing the store, and Defendant robbed the man on his way out. After he left the store,
Defendant said he handed the gun to his getaway driver. He also noted in his statement that he was
promised that “the State and Fed [sic] will not prosecute, only one or the other.”

Sergeant Freeman testified that only heand Agent Truehitt werein theinterview room during
Defendant’ sinterrogation. Sergeant Freeman testified that neither he nor Agent Truehitt coerced or
threatened Defendant, or enticed Defendant into making a statement with any promises. He stated
that he was unfamiliar with any of the streets in Memphis or even the Mapco chain and did not
dictate any of the statement’s details to Defendant. Sergeant Freeman testified that Defendant
appeared calm during his interview and never expressed any desire for an attorney or to reman
silent.

Attria, Defendant testified that hiswritten statement was not an accurate description of the
robbery. Although Defendant admitted that he was in the Mapco store at the time of the robbery,
he maintained that he was actually the robber’ s second victim at the ATM machine, not the robber
himself. Defendant testified that on the night of the robbery, he entered the Mapco store to buy some
“wine” and beer for hiswedding the following day while hisfriend waited outside. Defendant said
that he brought the “wine” and beer up to the counter and then went to the ATM machineto retrieve
some cash so he could complete his purchase. While he was at the ATM machine, a man entered
the store and robbed him before he could usethe ATM. Defendant stated that he gave the assailant
what money he had in hiswallet. Defendant testified that after the robber |eft the store, Defendant
and Mr. Lake discussed the robbery, and Mr. Lake asked Defendant how much money had been
taken from him. Defendant and his friend then drove away.

Defendant testified that his written confession was coerced. He testified that he told the
Dallas authorities that he did not commit the robbery in Memphis when he was first arrested, but
they would not believe him. The Texas police told Defendant his fingerprints were on the bottle
handled by the robber, and that meant Defendant was the robber. Defendant admitted he had
handled the bottle but again told them he was the customer, not the robber.



Defendant testified that heinitially refusedto giveawritten statement concerning therobbery
becausehewasinnocent. Defendant testified that Detective Freeman became angry and cursed him
when hewould not confess. At that moment, a second officer entered the interview room and laid
arevolver down on the table and |eft the room. Defendant still refused to give a statement. The
other police officer returned, cocked the gun, and placed the gun against Defendant's head. Hetold
Defendant he would shoot him if he did not confess. Because henow feared for hislife, Defendant
agreed to give awritten statement, but Detective Freeman told him what detailsto write. Defendant
admitted he added the detail about the second victim because hewasthat victim. Defendant denied
that his Miranda rights were ever read to him. However, Defendant admitted he wasvery familiar
with the process because he had given confessions during custodial interrogations before.

The jury convicted Defendant of aggravated robbery.
Sufficiency of the Evidence

Inhisappeal, Defendant admitsthat hiswritten confession and Mr. Lake' stestimony provide
some evidence to support hisconviction. However, Defendant alleges that the evidence overall is
insufficient to find him guilty beyond a reasonable doubt under the standard of review imposed by
Tenn. R. App. P. 13(e) and the United States Supreme Court decision in Jackson v. Virginia, 443
U.S. 307,99 S.Ct. 2781, 61 L.Ed.2d 560 (1970). Specifically, Defendant arguesthat hisconfession
was fabricated and involuntary, and Mr. Lake's credibility was diminished because he identified
another suspect as the perpetrator in the first photo line-up.

When considering the sufficiency of the evidence, the standard of review is whether, after
reviewing the evidenceinthelight most favorabl e to the prosecution, any rational trier of fact could
have found the essentid elements of the crime beyond areasonable doubt. Jacksonv. Virginia, 443
U.S. at 319, 99 S.Ct. at 2788-2789. A jury’s guilty verdict removes Defendant’ s presumption of
innocence enjoyed at trial, imposing instead a presumption of guilt, and Defendant has the burden
of overcoming this presumption on appeal. State v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982);
Sate v. Black, 815 SW.2d 166, 175 (Tenn. 1991). A guilty verdict will be set aside only if the
evidence isinsufficient to support the trier of fact’s findings beyond a reasonable doubt. Tenn. R.
App. P. 13(e).

Defendant essentially asks this Court to re-eval uate and re-assess the weight and credibility
of the testimony presented at trid. However, it is well established that questions concerning the
credibility of witnesses, theweight afforded the evidence, and the resol ution of factual issuesareleft
tothetrier of fact. Satev. Keough, 18 S\W.2d 175, 180-81 (Tenn. 2000), cert. denied 531 U.S. 886,
121 S.Ct. 205, 148 L.Ed.2d 144 (2000). The jury is presumed to have resolved all conflicts and
drawn any reasonableinferencesinfavor of the State. Satev. Sheffield, 676 SW.2d 542, 547 (Tenn.
1984).



At the conclusion of the trial, the jury obviously discredited Defendant’ s testimony. The
victim’'s testimony that Defendant was the one who robbed him, the presence of Defendant’s
fingerprintsat the crime scene, and Defendant’ swritten confession provided sufficient evidencefor
the jury to conclude beyond a reasonable doubt that Defendant committed aggravated robbery.
Defendant is not entitled to relief on thisissue.

Suppression of Defendant’s Confession

Defendant next contendsthat thetrial court erred in denying Defendant’ smotion to suppress
his confesson. Defendant aleges that the combination of the police officers’ threats and their
promises of leniency overcame hiswill to resist, thereby violating his due process rights.

A trial court’s determination at a suppression hearing is presumptively correct on apped.
Satev. Sephenson, 878 S.W.2d 530, 544 (Tenn. 1994). Accordingly, thetrial court’ sfindingsare
binding upon this Court unless the evidence contained in the record preponderates againg them.
Sate v. Odom, 928 S.W.2d 18, 22 (Tenn. 1996). When reviewing whether a statement is made
voluntarily, thisCourt must |ook to thetotality of the circumstances surrounding the confession. The
standard iswhether the law enforcement officia’ s conduct so diminished Defendant’ swill to resist
such that his confession was not freely, voluntarily, and knowingly given. Sate v. Kdly, 603
S.W.2d, 726, 728 (Tenn. 1980); State v. Bush, 942 S.\W.2d 489, 500 (Tenn. 1997), cert. denied 552
U.S. 953, 118 S.Ct. 376, 139 L.Ed.2d 293 (1997).

Only Defendant and Sergeant Freeman testified at the suppression hearing, and there is no
doubt that the record presents conflicting testimony. Defendant maintains that he was bullied,
cursed, threatened with a gun, and otherwise coerced into giving a statement comprised primarily
of detailsdictated by Sergeant Freeman. Defendant testified at the suppression hearing that hewas
still slightly inebriated at the interview and was suffering the aftereffects of ahangover. Moreover,
Defendant contends that Sergeant Freeman and Agent Truehitt promised him that he would not be
prosecuted by the State of Texas or in federal court on the charge of car jacking if he confessed to
theMemphisrobbery. Defendant, however, did admit that hewasfamiliar with the processinvolved
in custodial interrogations, including his Mirandarights, because he had given confessionsin other
proceedings.

Sergeant Freeman, on the other hand, testified at the suppression hearing that Defendant was
read hisrightstwo times, once beforetheinterview began, and again when Defendant said hewanted
to make a written statement. At no time, Sergeant Freeman testified, did Defendant ask to see a
lawyer or indicate adesire to remain silent. Sergeant Freeman stated that he knew only an outline
of the events leading up to the robbery in Memphis and was not aware of the details |ater reflected
in Defendant’ swritten statement. Although hewasawarethat Defendant had been intoxicated when
he was arrested some fourteen or fifteen hours earlier, Sergeant Freeman stated that Defendant did
not appear intoxicated at the interview and remained calm. Sergeant Freeman testified that
Defendant brought up the subject of whether hewas going to be prosecuted in both state and federal
courtsfor hisoffenses, and he replied that state and federal charges are not filed simultaneously for
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the same charge. Sergeant Freeman denied that any promises had been extended to Defendant, but
told Defendant “he wasfreeto writeitin the statement if hewished.” Sergeant Freeman denied that
Defendant had been threatened, either verbally or with afirearm.

Matters regarding the credibility of witnesses, the weight and value accorded the evidence,
and resol ution of conflictsin the evidence are entrusted to thetrial court. Odom, 928 SW.2d at 23.
On appeal, Defendant has the burden of showing that the evidence preponderates against a finding
that aconfession was, in fact, knowingly and voluntarily given. Satev. Buck, 670 S.W.2d 600, 610
(Tenn. 1984). Thetrial court had the opportunity to observe thewitnessesand their demeanor at the
hearing. In resolving theconflicting testimony, thetrid court explicitly accredited thetestimony of
Sergeant Freeman and discredited Defendant’ stestimony, calling Defendant’ sversion“incredible.”
Wearebound by thetrial court’ sfindings unlessthe evidence of record preponderatesagaing them.
In this case, the evidence supports the findings. As such, we must conclude that the trial court
properly ruled that Defendant’ s statement was admissible. Defendant isnot entitled to rdief on this
issue.

L esser-included Offenses

Defendant arguesthat thetrial court erred by failing to instruct the jury on robbery and theft
aslesser-included offenses of aggravated robbery under therational e of Satev. Burns, 6 SW.3d 453
(Tenn. 1999).

Aggravated robbery isrobbery as defined in Tennessee Code Annotated section 39-13-401,
and pertinent to this case, is*[a]ccomplished with adeadly weapon or by display of any article used
or fashioned to lead the victim to reasonably believeit to be adeadly weapon.” Robbery, asdefined
in Tennessee Code Annotated section 39-13-401, is “the intentional or knowing theft of property
from the person of another by violence or putting the person in fear.”

A “part (a)” lesser-included offense asdefined in Burnsiswhereall of thestatutory elements
of the lesser-included offense are included within the statutory elements of the offense charged.
Robbery is an intentional or knowing theft from a person by violence or putting the person in fear.
Aggravated robbery is robbery accomplished with a deadly weapon. Therefore, both theft and
robbery are part (a) lesser-included offenses of aggravated robbery. See Satev. Richmond,
SW.3d__ , No. E2000-01545-SC-R11-CD (Tenn. filed Nov. 1, 2002), dlip op. at 11.

According to the supreme court’ s opinion in Richmond, it will always be error for the tria
court to fail to charge a part (a) lesser-included offense. The supreme court, in Richmond, quoted
from Sate v. Allen, 69 S.W.3d 181 (Tenn. 2002), as follows:

[e]vidence sufficient to warrant aninstruction on thegreater offensewill also support
an instruction on a lesser offense under part (a) of the Burns test. In proving the
greater offense, the State necessarily has proven the lesser offense because al of the
statutory elements of the lesser offense are included in the greater.

Richmond, dip op. at 12 (quoting Sate v. Allen, 69 S\W.3d at 188).
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The supreme court emphasized its point by noting in Richmond that a jury is free to reject
any evidence offered by the State, regardliess of how uncontested or uncontroverted a particular
element may appear. Further, the supreme court noted that a jury may exercise its power as fact-
finder and ignorethe State’ s uncontradicted evidence establishing the use of adeadly weaponin an
aggravated robbery case. Richmond, slip op. at 12.

Therefore, we agree that the trial court erred in this case by faling to instruct the jury on
robbery and theft. However, our analysis does not end there. Also, asnoted in Richmond, it iswell
settled that the failure to charge lesser-included offenses may be harmless error under certain
circumstances. The court, in Richmond, held, “a failure to instruct the jury on lesser-included
offenses will merit reversal unless the State proves beyond a reasonable doubt that the outcome of
the trial was not affected.” Richmond, slip op. at 12.

In Statev. Allen, 69 SW.3d 181 (Tenn. 2002), the supreme court held that when reviewing
whether failureto charge a lesser-included offense is harmless error, the reviewing court “should
conduct a thorough examination of the record, including the evidence presented at trial, the
defendant’ s theory of defense, and the verdict by the jury.” 1d. at 191.

In this case, it was uncontested and uncontradicted that money was taken from the victim
during the aggravated robbery. Furthermore, it was uncontested and uncontradicted that the
perpetrator was in possession of, and used, a deadly weapon, to wit: a pistol, in the commission of
theoffense. Defendant’ stheory of defense was not that aweapon was not used, or that property was
not taken from the victim; Defendant asserted that he was the person against whom an offense was
committed at the ATM machine inside the Mapco store, and that another person committed the
aggravated robbery. Based upon the supreme court’s analysis in Richmond and Allen, regarding
whether failureto instruct on Burns part (a) lesser-included offensesis harmless error, we conclude
that, in this case, the error was harmless beyond a reasonabl e doubt.

We must note and we must reiterate again, the strong language used by the supreme court
in Richmond; specifically, that a jury can rgect any evidence offered by the State no matter how
uncontroverted or uncontested the fact or element may appear. Furthermore, the jury, as the fact-
finder, can ignore the State’ s evidence establishing a particular element in the exercise of its power
asfact-finder. Had there been any scintilla of proof that a weapon may have not been used, or that
the event was a theft of money without the victim being placed in fear or by violence, the result in
thiscase might well be different. Based upon the supremecourt’ sdecisionin Richmond, trial courts
would be well-advised to always charge all Burns part (a) lesser-included offenses. Nevertheless,
Defendant is not entitled to relief on thisissue.

CONCLUSION

Based upon our review of the record, we find no reversible error, and therefore affirm the
judgment of the trial court.

THOMAST. WOODALL, JUDGE



