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OPINION
FACTS

Thefacts of this case were set out in the opinion of this court on direct appeal, afirming the
conviction of the petitioner for second degree murder:

In this case, a jury heard testimony that the victim had
approached, the defendant put his hands on [him] and apparently
demanded some money. Further, thejury heard the defendant testify
that the victim was beating him and had aknife. Sotoo, aknife was
found on the scene, and the victim was bruised about the face.
However, this samejury also heard testimony that the defendant was



angry and upset the night of the shooting, that the defendant had taken
his shotgun with him that night, that the defendant had been drinking,
that the knife found on the scene was unopened, that the defendant
himself could not see whether the knife was open or not during the
altercation, that the defendant had time to open his car and remove
the shotgun before shooting thevictim, that the defendant did not turn
himself in to authorities at the scene, and finally that the defendant
spontaneously admitted to another following the shooting, "1 just shot
an___ ." Weighing al this evidence, the jury concluded that the
conditions for "self-defense” had not been met.

Statev. Glenn A. Saddler, No. M1999-00934-CCA-R3-CD, 2000 WL 924639, at *4 (Tenn. Crim.
App. June 30, 2000), perm. to appeal denied (Tenn. 2001).

At the hearing on his petition for post-conviction relief, the petitioner proceeded on the
claimsthat the State committed prosecutorial misconduct during histrial and histrial attorney was
ineffective, presenting several witnessesin support of thelater clam. The petitioner did not testify
at the hearing. These two claims are related in that one of the ways in which trial counsel was
ineffective, according to the petitioner’ sanalysison apped, wasthat hefailed to object to the State’s
improper arguments, in addition to his failure to present at the trial certain witnesses to bolster the
petitioner’s claim of self-defense.

ANALYSIS
|. Prosecutorial Misconduct at Trial

Initidly, in our review of the petitioner’ s claims, we note that, while specific references are
madeto thetranscript of thetrid inthe petitioner’s appellae brief setting out the allegedly improper
arguments of the State, the transcript itself is not a part of the record on appeal, nor does it appear
that it was presented to the post-conviction court to be relied upon in its ruling. Thus, the only
information which we have asto the State’ sargument at trial isthe excerpts, cited in the petitioner’s
brief, which he argues evidence prosecutorial misconduct. The general ruleisthat alegations, as
these excerpts are, set out in an appellate brief are not evidence. See, e.q., State v. Keller, 813
SW.2d 146, 150 n.4 (Tenn. Crim. App. 1991). Accordingly, the objected-to arguments of the State
are not properly beforethis court. An additional problem as to the prosecutorial misconduct claim
isthat, although the petitioner’ strial counsel was called by the petitioner asawitness at the hearing
on the petition for post-conviction relief, counsel was not asked about the alleged improper
arguments made by the State during the trial. In Davisv. State, 912 SW.2d 689, 699-700 (Tenn.
1995), our supreme court considered a similar situation, concluding that the failure of a petitioner
to explain why the basiswhereby hispretrid statement should have been suppressed or to question,
at the post-conviction hearing, trid counsd with regard to his claimed negligence in that regard
constituted awaiver of the alegation:




Therecord showsthe only "statement™ made by the appellant
consisted of a denial that he had known and worked for the victim
and afailure to mention Homecrafters until the police mentioned it
when asked where he had worked. [Trial counsel] filed amation to
suppressthe statements, and at the suppression hearing, thetrial court
reserved a ruling on the matter until trial. The record does not
indicate how the matter was dealt with by [second trial counsel] at
trial, but apparently the trial court allowed the statements to be
admitted. Appellant failed to question [second trial counsel] with
regard to this issue nor has he indicated what would support
suppression of the statements. He did state that he would get back
totheissueat alater timein the cross- examination, but he never did.
Appellant has failed to meet his burden of proving that [second trial
counsel’ s performance was ineffective. Additionally, he has failed
to establish that the suppression would have affected the verdict,
especialy in light of the strong evidence againg him. He hasfailed
to establish aclaim of ineffective assistance of counsel regarding this
issue.

Accordingly, we concludethat, asto the claim of prosecutorial misconduct occurring during
the State’'s closing argument, the petitioner has failed to prove his allegations by clear and
convincing evidence, asrequired. However, even if thiswere not the case, we would conclude that
the petitioner could not proceed on this claim because, not having been presented on direct gppeal,
ithasbeenwaived. Asprovided by Tennessee Code Annotated section 40-30-210(f) (1997), "[t]here
isarebuttable presumption that agroundfor relief not rai sed before acourt of competent jurisdiction
in which the ground could have been presented is waived." See aso Tenn. Code Ann. §
40-30-206(g) (1997); House v. State, 911 SW.2d 705, 706 (Tenn. 1995), cert. denied, 517 U.S.
1193, 116 S. Ct. 1685, 134 L. Ed. 2d 787 (1996). No explanation was offered asto why thisclaim
was not presented on direct appeal. See Tenn. Code Ann. § 40-30-204(¢e) (1997). Thus, the clam
iswaived.

Il. Ineffective Assistance of Counsal

In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)
(noting that the same standard for determining ineffective assistance of counsel that is applied in
federal casesalso appliesin Tennessee). The United States Supreme Court articul ated the standard
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which is
widely accepted as the appropriate sandard for al claims of a convicted petitioner that counsel’s
assistancewas defective. Thestandardisfirmly grounded in the belief that counsed plays arolethat
is“critical to the ability of the adversarial system to producejust results.” 1d. at 685, 104 S. Ct. at
2063. The Strickland standard is a two-prong test:




First, the defendant must show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance’ in thefirst prong of the test in the following way:

In any case presenting an ineffectiveness claim, the performance
inquiry must be whether counsel’s assistance was reasonable
considering al the circumstances. . . . No particular set of detailed
rules for counsd’s conduct can satisfactorily take account of the
variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a criminal
defendant.

I1d. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an objective standard of reasonablenessunder prevailing professional norms.” Housev. State,
44 S\W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).

Asfor theprejudice prong of thetest, the Strickland Court stated: “ The defendant must show
that there is a reasonable probability that, but for counsel’ s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. a 694, 104 S. Ct. at 2068; see also Overton v.
State, 874 SW.2d 6, 11 (Tenn. 1994) (concluding that petitioner faled to establish that “thereisa
reasonableprobability that, but for counsel’ serrors, the outcome of the proceedingswould havebeen
different”).

Courts need not approach the Strickland test in a specific order or even “address both
componentsof theinquiry if the defendant makes an insufficient showing on one.” 466 U.S. at 697,
104 S. Ct. at 2069; see also Goad, 938 S.W.2d at 370 (stating that “failureto prove either deficiency
or prejudice provides a sufficient basis to deny relief on the ineffective assistance clam™).

By statute in Tennessee, the petitioner at a post-conviction relief hearing has the burden of
proving the allegations of fact by clear and convincing evidence. See Tenn. Code Ann. § 40-30-
210(f) (1997). A petition based on ineffective assistance of counsel is asingle ground for relief,
therefore all factual allegations must be presented in one claim. See Tenn. Code Ann. § 40-30-
206(d) (1997).



The claims as to trial counsel are that he was ineffective both for failing to object to the
State’ simproper closing argument and in not presenting witnessesto bolster the petitioner’ stheory
of self-defense. Asfor the prosecutorial misconduct component of this claim, thereis no proof in
therecord, aswe have stated, of the State’s closing argument, and the petitioner did not gquestion his
trial counsel about his conduct during the State’ s closing argument when he called counsel to testify
at the post-conviction hearing. Accordingly, we concude, as to this argument, that the petitioner
failed to establish by clear and convincing evidence either that trial counsel performed deficiently
or that he was prejudi ced thereby.

The petitioner alleged, also, that trial counsel was ineffective for failing to present certain
witnesses at the trial who would have bolstered his claim of self-defense. Testifying at the post-
conviction hearing, in this regard, were Walter Stafford, Grady Wharton, Marie Seay, and Glenda
Faye Nunnley.

Stafford testified as to an earlier incident between the victim and the petitioner, not
specifying, however, when it occurred in relation to the murder. He said that the petitioner was
living with him at the time, and that the victim, who apparently was owed five dollars by the
petitioner, came into Stafford’ s house, “ caught [the petitioner] in the back of the collar and pulled
him out of the house and told him he was going to pay him his money this morning.” Stafford
objected to the victim’s behavior, and the victim then left. Stafford did not see the victim with a
weapon during the incident, and was not present when the petitioner killed the victim.

Grady Wharton said that he knew both the victim and the petitioner. According to his
tesimony, he saw, about amonth before the crime, the victim push the petitioner against awall and
then pull a knife. Others present stopped the altercation, and Wharton did not know what had
precipitated the trouble. He said that he was not present when the killing occurred.

Marie Seay also knew both the petitioner and the victim. She had once seen the victim slap
the petitioner; and, on another occasion, the victim knocked on her door, looking for the petitioner.
He asked the petitioner for money that was owed and, being told the petitioner had no money,
“knocked him cold.” The victim then“jumped” on the petitioner and “grabbed him by the throat.”
The petitioner cameto and pulled out a pocketknife, which was closed, and the victim then grabbed
the knife and told the petitioner he was going to cut his throat and kill him. Seay used a broom
handle to knock the knife from the victim’s hand, telling him to leave the house. The victim said
that he would kill the petitioner if he saw him outside and threatened to “do something’ to Seay if
she did not return the knife to him. The victim then left her house. She said that this incident
occurred “[w]eeks or months’ before the crime. Seay did not see the victim with aweapon, other
than the knife hetook from the petitioner. Shewasnot present when thepetitioner killed thevictim.

GlendaFayeNunnley testified that she wasthe victim'’ sfirst cousin. At the post-conviction
hearing, she said that, from her house, she had seen the petitioner shoot the victim:



WEell, it was about two o' clock, little after two Christmas
morning. At the time | was living across the street from where the
incident happened, 215 Owen Street. | had awakened from the couch
and | got up, looking out the door and | heard people, loud voices. |
didn’t think anything of it at the time. The voices got alittle louder
and | was just looking down. At thistime | saw that the car was
running, and two people were coming from this car, was running. It
was Robert Dean’scar. The car that he was driving. And seemed to
be an argument goingon. Well they weresoloud | just figured it was
like an argument. And at that time | only saw two people. | didn’t
see [the petitioner] at the time because he was closer to the street.
And the other two people | saw, | saw one person like going towards
the person that | did see a the street which happened to have been
[the petitioner]. And Travis Harris was in between [the petitioner]
and Robert Dean and Robert Dean, at the time | didn’t know it was
Robert Dean but Robert Dean was going toward [the petitioner]. At
that time | heard one shot, | didn’t know if it was agun shot, whether
it was firecrackers or wha that night, and | saw a person go down.
Didn’'t know it was Robert Dean at thetime. And | heard the voice
of [the petitioner] saying, oh man what did you do that for? You
done gone and made me shoot that man. Then the car the [the
petitioner] got into went down Market Street. Atthat time, likel said
| didn’t know it was Robert Dean at the time, that had fallen and
Travis went back over to the body, stood there for a couple of
seconds, waslooking like hedidn’t know what to do. Then heturned
around and went into the house across the street.

She said that she had given a statement about this incident to the police, but she had not
contacted the petitioner’ strial counsel and had not known who was representing the petitioner at the
trial. Because shewasarelaive, she had told the victim’ sfamily of what she had seen. She said that
she had not seen the victim or petitioner grab the other, but she “just saw them standing there. One
party was going towards another party. One party was standing in between these two people, and
then [she] heard ashot.” After the shot wasfired, she heard the petitioner say, “[M]an, you' ve done
gone and made me shoot that man.”

Duringtrial counsel’ stestimony at the hearing, post-conviction counsel asked himto explain
why he had decided not to call “ some six exculpatory witnesses sitting on the bench.” Tria counsel
replied:

| have no specific recollection. The best of my [re]collection
though is that we listed a lot of witnesses, we subpoenaed a lot of
witnesses, they werenot eyewitnessesto theeventsitself [sic]. Only,
as| recall TravisHarrison, | think, was the only actual eyewitnessto

-6-



the offense. Asto those other peopleit was my feeling based on my
conversations, numerous conversations with [the petitioner] and
based on my knowledge of the people, any discussion | would have
had with them, some of them | think | talked to, others| may not have
talked to, because as | recall during trial preparation [the petitioner]
was supposed to have all the witnessestogether at my office down on
North Greenwood at the time one afternoon and he didn’t make it
with them. | think | probably talked to them during the course of the
trial while we were up here, because we were up here several days.
But it was my feeling that some of them came with baggage. The
testimony that | could have gotten out of them could have helped,
could have hurt, and at that point in time in the trial we felt
comfortable with the proof that had gone in, the way the proof had
gonein.

Frankly, . . ., we had hoped that [the petitioner] was going to
make a better witness than he did. | mean, I’ ve seen [the petitioner]
stand up in court and make pleasthat | wish | could have made. But
he didn’t do as well as we had hoped.

But as to why we didn’t put those witnesses on that would
have been tactic and strategy at that time based on what | felt their
testimony would be, what we would have gained from the testimony
and what we could have lost from the testimony. Because, of course,
[the petitioner] came into court with quite [a] bit of baggage.

Trial counsel testified that, at trial, he had presented photographs of bruises on the
petitioner’ s hands and face, caused by the victim, and described proof of self-defense which he had
presented at thetrial:

It's also my recollection that we put on a lot of proof about
[the victim] coming to [the petitioner’ s| apartment at Northfield and
beating on the doors and [the petitioner] being scared and calling the
police. It's my recollection we had a number of policemen that
testified. 1t’smy recollection that we probably used the dispatchlogs
and that kind of thing to show the fear that he had. And then, of
course, [the petitioner] testified how fearful he was about the attack
that was being made. We put in alot of proof about the knife that
[thevictim] had. Although at the scenethe bladewasactually closed,
it was not open. But in my recollection it was a big old Hawk bill
knife.



Trial counsel further explained on cross-examination why he had not cadled witnesses asto
the troubled background between the petitioner and the victim:

Q. What would have been their purpose if you had called them
or would they have had any purpose whatsoever?

A. The purpose would have been, | would presume, to show that
[the petitioner] and [the victim] had had problemsinthe past
and that [the victim] may have had areputation for violence.
Now, | checked [the victim’s] record here in Wilson County
and he did have one prior assault but that had been nolled. So
we couldn’t get into that. And, like | said earlier, with the
witnesses, some of them came with baggage, some of them
knew more about [the petitioner] than we would have cared
for the jury to know. So, you know, it’'s a two edge sword.
And with the proof the way it was at that time, | felt it was
better tacticaly not to use them. To keep it as simple aswe
could and we put on a good self defense case.

At the conclusion of the hearing, the post-conviction court found as follows:

Of course, the Court has heard what was stated and | think |
understandit. | remember thetrial. | remember alot of the witnesses
that, even though you know, it’ sbeen along timeago, because| knew
[the petitioner] here a long time in years back. And what [the
prosecutor] did at the trial as far as prosecuting, the statements and
arguments that he made were purely theories of what the state’s
theory isand they’ reallowed to givethat. They'reallowedto say that
this evidence leads to this, or this evidence leads to that. And
although it brings out an opinion based on maybethe argument of the
proponent to the motion, it soundslikethat person’ sopinion, actually
it's an argument as to what the facts show. And what they believe
thosefactsto show. And | don’t believe[the prosecutor] did anything
wrongintryingthecase. | didn’'t seeanythingif | remember the case.

| believeall thewitness statementsand everything wereturned
over to the defense in this case. | think it’s open discovery,
completely open on the part of the police department. | don’t think
Ms. Nunnley’ s statement was kept hidden anywhere. She was here,
she’ d been subpoenaed by the State of Tennessee to be here. She
stayed during the whole time, and she'sright, she wasinaroom and
couldn’t come in because she was a potential witness and witnesses
can’'t hear what other people are going to say prior totheir testimony.
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That's the reason she couldn’t come in. It wasn't trying to hide
anything from her. The state chose not to use her in their case in
chief. They didn’t haveto use her. They had put on other proof asto
how it happened, and they were satisfied with that proof that that
would be sufficient to prove what the allegations were.

Then the [petitioner] here he came on and testified, and |
remember his testimony, | thought he did a very poor job, [h]e's
usually good atit. He soneof the best talkers of any peoplel’ veever
met. He could have madealiving being apublic speaker because he
was good at talking. Always hasbeen. He' sdwaysbeen anice guy,
except likeyou say when he’ sdrinking and thistypething, that makes
a little difference in him some time. But he has had a history of
coming in and out of courtsfor different things himself, so hewasn’t
unknown to the system. But hetestified and the jury heard dl of that,
and they could have believed him or they could not have believed
him. Inthis casethey chose not to believe what he was saying as to
how it actually happened. Therewasalot of testimony about how he
kept the gun coming out of hisapartment up under hiscoat and heleft
and came back —a wholelot of testimony about the preparation of
this right before the killing, what happened.

So, the jury had al of that, and the state and the defense
attorney did a good job as far as painting the deceased as bad, that
cameout. Hewasindicated to be abad character especially when he
wasdrinkinglike Ms. Nunnley said. All of that camein. So, thejury
just didn’t accept theway it happened asbeing justified under theself
defense law and that was charged to them.

The proof hasto be here today —would something brought to
light here today change the course of the trial and render a different
verdict, isrealywhat it boilsdownto. | don’t seethat it would have.
[Tria counsel] testified that he thought hetalked to every one, all the
witnesses. He wasn't especially sure one way or the other now, but
thought he would have, and did. Either talked to them at one place
or the other, either during the course of thetrial or prior to trial, and
interviewed them.

The Court’ s going to deny the motion for relief.
Initidly, we note the post-conviction court announced its findings at the conclusion of the

hearing, and there are no written findings in the technical record. Following a post-conviction
hearing, atrial court is required to enter written findings of fact and conclusions of law addressing
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al grounds for relief. See Tenn. Code Ann. § 40-30-211(b); Tenn. Sup. Ct. R. 28, § 9(A).
Nevertheless, thetrial court'soral pronouncement of itsfindingsfrom the bench doesnot necessarily
require reversal and can be harmless error. See State v. Higgins, 729 SW.2d 288, 290-91 (Tenn.
Crim. App. 1987). Here, the post-conviction court's findings and conclusions are sufficiently
comprehensiveto allow for proper appelate review; hence, the failure to enter written findings and
conclusions was harmless. Tenn. R. App. P. 36(b).

At the hearing, the only proof presented as to dealings between the petitioner and trid
counsel regarding rel evant witnesses was the testimony of counsd that the petitioner did not appear
at counsel’ s office with these witnesses, as he was supposed to do. Counsel believed that, during
the tria, he had talked to all relevant witnesses of whom he had been aware. He said that he
presented proof at trial as to the victim’s aggressiveness towards the petitioner; of the petitioner’s
fear of the victim, the petitioner calling police for assistance when the victim had beaten on the
petitioner’ sdoor; and of thevictim'’ scarrying aknife. Thus, at least to an extent, and perhapsagreat
extent, the testimony of Stafford, Wharton, and Seay would appear to be very similar to testimony
presented at trid on behalf of the petitioner. Asto his decision not to present certain unidentified
witnesses, trial counsel saidthat they camewith “baggage.” Thus, asamaitter of strategy, he decided
not to present these witnesses who were present at thetrid. Trial counsel was not asked if he had
known of Glenda Faye Nunnley & the time of trial, although it seems likely that he did. However,
it appears that her testimony, that the victim was “going towards’ the petitioner when the shot was
fired, would have been of little assistance to the defense in light of other evidence which was
presented. In thisregard, we agree with the post-conviction court that the petitioner failed to show
that the testimony of any of these witnesses would have changed the outcome of the trial.
Accordingly, we concludethat therecord supportsthe post-conviction court’ sdetermination that the
petitioner did not establish that he was prejudiced by any of the questioned actions of trial counsel.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the order dismissing the
petition for post-conviction relief.

ALAN E. GLENN, JUDGE
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