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Petitioner, Amin Shabazz, filed a petition for post-conviction relief attacking hisconviction for sde
of a controlled substance containing more than 0.5 grams of cocaine, following a plea of nolo
contendere in the Davidson County Criminal Court. He received a ten-year sentence. The
conviction occurred on August 27, 2001, and the petition for post-conviction relief wastimely filed
on April 22, 2002. The trial court dismissed the petition without appointing counsel, without
allowing Petitioner to amend the petition, and without an evidentiary hearing. On appeal, the
Petitioner asserts that the trial court erred by summarily dismissing the petition. The State agrees.
Following areview of the record, we reverse the judgment of the trial court, and remand this case
for an evidentiary hearing and for thepost-conviction trial court to further allow Petitioner to receive
all procedural rights granted to him pursuant to the Post-Conviction Relief Act.

Tenn. R. App. P. 3, Appeal as of Right;
Judgment of the Post-Conviction Court is Reversed and Remanded

THOMAS T. WoobDALL, J., delivered the opinion of the court, in which Davib H. WELLES and
RoBERT W. WEDEMEYER, JJ., joined.
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OPINION

In hispro sepetition for post-conviction relief, Petitioner allegesthat heis entitled to relief
because he received ineffective assistance of counsel leading up to his conviction which is the
subject of the post-conviction petition. Specifically, Petitioner makesfactual allegationsin support
of his assertion of ineffective assistance of counsel. Petitioner dleges that his counsel faled to
conduct timely, reasonable, and adequate pre-trial investigation; failed to interview potential



witnesses; failed to secure known excul patory evidence; failed to adequately consult with him prior
to the nolo contendere plea; and failed to explain the ramifications of the plea agreement and the
lawsgoverning the criminal offensefor which hewascharged. Thepro sepetition also allegesother
examplesof ineffectiveassistance of counsel. Thefactual allegationsare contained in approximately
five and one-half typewritten pages in the petition for post-conviction relief.

Thebasisfor thetrial court’s summary dismissal of the petition for post-conviction rdief is
not clear. After recognizing that the petition alleges ineffective assistance of counsd by “failingto
investigate the case, failing to secure statements and exculpatory evidence, and failing to consult
with and explain the ramifications of the plea agreement,” the trial court’s order dismissing the
petition states as follows:

Since the petitioner pled nolo contendere to the aforementioned offense, it is
difficult to understand how counsel was ineffective in its representation of the
petitioner. To succeed onaclaim of ineffective assistance of counsel, a petitioner
bearsthe burden of showing both that hiscounsel’ s performancewasdeficient and
that this deficient performance prejudiced the outcome of the proceeding. See
Srickland, 466 U.S. at 687. The petitioner, apparently satisfied with the plea
agreement, accepted the settlement and seadled the deal. Petitioner’s counsd
negotiated with the prosecution and formulated such an arrangement, which isby
no means an unreasonable offer. If the petitioner is attacking counsel’ s decision
to work out the pleaand advise that petitioner accept it, let it be known that “[i]t
is not this Court’s function to second-guess tactical and strategic decisions
pertaining to defense matters.” Henley v. Sate, 960 SW.2d 572, 579 (Tenn.
1997).

Petitioner has not shown that his counsd was so ineffective as to affect theresult
of this case.

It is apparent that the petitioner knowingly and voluntarily entered the plea
agreement, which would preclude theright to appeal. Upon petitioner’splea, the
Court inquired as to petitioner’ s consent to the agreement and waiver of apped,
to which he responded in the affirmative.

Tennessee Code Annotated section 40-30-206 sets forth reasonsfor summarily dismissing
apetition for post-convictionrelief. Noneof these are applicableinthecasesubjudice. Thereasons
for dismissal relied upon by the post-conviction trial court are not included among the statutory
reasons for dismissing a post-conviction petition without an evidentiary hearing.

In his petition, Petitioner included an affidavit of indigency and moved the court to appoint
counsel to represent him, for leave to amend his petition for post-conviction relief, and for an
evidentiary hearing.



The pro sepetition filed in this case presentsa“colorable clam.” See Tenn. Sup. Ct. R. 28,
8 2(H). Accordingly, we are compelled to reverse the judgment of the post-conviction court and
remand this case for an evidentiary hearing and for other proceedings pursuant to the Post-
Conviction Relief Act, including, but not necessarily limited to, the investigation as to whether
Petitioner isentitled to appointed counsel, the opportunity to amend the petition for post-conviction
relief, and an evidentiary hearing.

CONCLUSION

For theforegoing reasons, thejudgment of the post-conviction court isreversed and thiscase
is remanded for proceedings consistent with this opinion.

THOMAST. WOODALL, JUDGE



