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OPINION
FACTS

In 1997, the petitioner, Roscoe H. Woods, was convicted by an Anderson County Criminal
Court jury of three counts of rape based on threeseparaeincidentsof oral sex in 1993 and 1994 with
his daughter, JW., who wasthirteen yearsold at thetime. The petitioner was sentenced by thetrial
court to an effective sentence of ten years in the Department of Correction. His convictions were
affirmed by this court on direct appeal, and hisapplication for permissionto apped to the supreme
court was denied. See State v. Roscoe H. Woods, No. 03C01-9801-CC-00029, 1999 WL 2831, at
*1 (Tenn. Crim. App. Jan. 6, 1999), perm. to appeal denied (Tenn. July 19, 1999).

1It is the policy of this court to refer to minor victims of sexual assault by their initials only.



The direct apped opinion provides the following account of the crimes:

In 1989, after the defendant divorced his first wife, he was
awarded custody of his two children, the victim JW. and her twin
brother Josh. 1n 1992, the defendant remarried, and by May 1993, he,
JW., and Josh had moved into their new home with the defendant’ s
new wife, PaulaWoods, and her two daughtersfrom aprior marriage.
J.W. testified that around midnight one evening in November 1993,
the defendant asked her to watch television with him downstairs.
According to JW., he eventually undressed her, performed oral sex
on her, and forced her to reciprocate. JW. aso testified that one
evening inthe spring of 1994, the defendant woke her in her bedroom
at night and told her to come downstairswith himtowatch television.
According to JW., he placed her on the floor, and the two engaged
in mutual ora sex. J.W. further testified that later that spring, the
defendant again woke her in her bedroom at night and touched her
breasts, stomach, and in between her legs. Accordingto JW., hethen
undressed her and performed oral sex on her, but when he attempted
to penetrate her, she pushed him off of her.

JW., whowasthirteenyearsold a thetime of theseincidents,
testified that noneof thiscontact wasconsensual. Over objection, she
also testified she first told a friend of these incidents approximately
two years after they occurred. She then told her friend's mother,
another friend, and her psychologist. In July 1996, she reported the
incidents to the authorities.

1d. (footnote omitted).

On July 20, 2000, the petitioner filed a pro se petition for post-conviction relief, asserting
anumber of different groundsfor relief, including ineffective assistance of trial counsel. The post-
conviction court appointed post-conviction counsel, and on February 26, 2001, an amended petition
for post-conviction relief wasfiled. An evidentiary hearingwas held on April 2 and April 6, 2001.
Because the post-conviction court determined that ineffective assistance of counsel was the
petitioner’s only colorable claim, the proof was limited to evidence relating to the petitioner’s
allegations concerning the representation provided by histrial counsel. Six witnesses appeared at
the hearing: trial counsel; a friend of the petitioner, Sheila Hudson, and her son, Chris; the
petitioner’ s son; the petitioner; and the victim.

2On January 5, 2001, thepost-conviction court entered an order statingthat the parties agreed that the timeliness
of thefiling of the petition would not be raised as an issue in the case.
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Trial counsel testified he had been practicing law in Tennessee for thirty-four years. When
theindictmentsintheinstant casewerereturned, hewasrepresenting the petitioner on acontingency
basisinacivil lawsuit based on the petitioner’ sinjury in an automobile accident. At the petitioner’s
reguest, he agreed to represent him in the criminal case aswell, ultimately receiving $25,000 of the
petitioner’s judgment in the personal injury suit as payment for his representation in both cases.

Trial counsel described his preparation for the petitioner’ scriminal case. Hedid not hirean
investigator, but instead conducted his own investigation which included obtaining copies of
investigative reportsfrom the police department, obtaining social servicerecords on the petitioner’s
son, and interviewing or attempting to interview various witnessesinvolved in the case. Hedid not
interview the three friends and acquaintances to whom the victim apparently first reported the
alleged incidents, or a counselor to whom the victim talked. Tria counsel explained that the
investigative reports indicated that none of these witnesses would be helpful to the petitioner’s
defense because “they were accepting things at face val ue without having done any investigation
themselves.” Moreover, because the victim had waited over two years to report the alleged
incidents, trial counsel did not think the reports she had madeto her friends constituted proper proof.
Tria counsel said he objected to the introduction of the evidence at trial and the trial court uphed
his objections for the most part, but some of the evidence had been admitted.

Tria counsdl testified he had extensive conversations with the petitioner prior to trid,
meeting with him two to four times in the petitioner’s home and “numerous times’ at counsel’s
office. He questioned the petitioner about any witnesses who might be able to testify on hisbehalf,
and did not recall the petitioner’ s having named any witnesses other than those used at trial. Tria
counsel acknowledged he had anotein hisfile aout atelephone conversation he had with awoman
named SheilaHudson on November 6, 1997, after the petitioner’ s October trial. He could not recal
whoinitiated the contact; he had no memory, however, of the petitioner’ shaving ever mentioned her
name beforetrial. Trial counsel said Ms. Hudson told him of a conversation she had had with the
victim in the spring of 1997 during a chance encounter at a shopping mall. His notes of that
conversation, which were admitted as an exhibit at the evidentiary hearing, reflected Ms. Hudson’s
having told him that the victim said, “Did you hear what | did to dad? | had to do something. | had
to get back at him one way or another.”

Accordingtotrial counsel, histrial strategy wasto try to show that the victim wasfabricating
the alegations of sexual abuse in an effort to punish the petitioner for perceived dlights in his
treatment of her compared with his treatment of her stepsisters. During his cross-examination,
counsel elicited from the victim that she had felt neglected by her father in favor of her stepsisters
and that her relationship with him washostile. Trial counsel discussed with the petitioner histactic
of attacking thevictim'’ scredibility by introducing evidence of an uncharged crime, which consisted
of the victim's allegation that the petitioner had raped her in his pickup truck as she and the
petitioner werereturning from taking thevictim’ stwin brother, Josh, to aresidential treatment center
in RoaneCounty. SinceJosh testified that the victim had never accompanied him on such atrip, trial
counsel believed the testimony would create doubt in the jurors' minds about al of the victim's
allegations against the petitioner.



Tria counsel testified he spoke with Josh three or four times prior to trial to find out what
he remembered of the circumstances surrounding the alleged incident and learn what kind of
relationship he had with hisfather. Based onthose conversations, counsel was under theimpression
that Josh and the petitioner had agood relationship. Josh appeared intelligent, and trial counsel had
believed he would make a good witness, able not only to refute the victim’ s account of the Roane
County incident, but dso “[t]o show that the [petitioner] was caring and that they all lived in the
home together and participated in activities together and, . . . he had what he fdt was a close
relationship with his sister.” Trial counsal conceded that the State's cross-examination of Josh,
showing what trial counsel termed as “inconsistencies’ in his testimony, was damaging to his
credibility.

The direct apped opinion describes how the State attacked Josh’s credibility:

On direct examination, Josh testified that the defendant disciplined
J.W. because she would not “follow through” with her school work.
Josh also testified that J.W. would confide in him, but she never
complained to him that the defendant had sexually abused her. On
cross-examination, the State asked Josh whether in October 1995, he
had told Mark Jones, asocial worker with the Tennessee Department
of Human Services (now called “Department of Children’'s
Services’), that the defendant had hit him in the head four times,
retrieved aknife from the kitchen, and hit him again when Josh asked
him for acigarette. Over defense objection, Josh tedtified hetold Mr.
Jones hewashit only once. The State asked Josh whether he had told
Mr. Jones on other occasions that the defendant had said he wanted
to “get rid of” Josh, had fired a gun in the family’'s home and
threatened to kill Josh, had threatened to send Josh to a juvenile
delinquent facility, and had threatened to “beat [his] head in.” Josh
denied telling Mr. Jones these things. Instead, Josh testified he had
avery good relationship with the defendant and was not afraid the
defendant would terminate their relationship if he testified against
him.

To further impeach Josh Woods' testimony, the State called
Mr. Jones. Defense counsel attempted to invoke, on Josh’ s behalf, a
statutory privilege to confidential communications between clients
and certified master social workers. See T.C.A. §63-23-107 (1997).
Because Mr. Jones told the trial court he was not a certified master
socia worker, the trid court dlowed Mr. Jones to testify. On the
witness stand, Mr. Jones confirmed that Josh had reported incidents
of physical abuse by the defendant. Mr. Jones also testified that on
different occasions, Josh had reported that the defendant said he
wanted “to get rid of” Josh, had fired a gun from the house and
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threatened to kill him, and had threatened to send Josh to ajuvenile
delinquent facility and “beat his head in.” The tria court
accompanied thistestimony withtwo limiting instructionstothejury,
telling them that this evidence was not substantive evidence these
events occurred, but rather was for the sole purpose of impeaching
Josh’s testimony and testing his credibility.

Woods, 1999 WL 2831, at *4. Trial counsd testified he had been aware of the alleged child abuse,
but had not thought it relevant since it occurred so long after the date of theindicted offenses. He
had vigorously objected to the introduction of the evidence at trid, arguing that it was not relevant
and that itsprejudicial effect far outweighed any probative vaue but had been unsuccessful, both at
trial and on apped.

Tria counsel disagreed that he had asked the petitioner questions on direct examination that
implied the victim’ s allegations were true, asserting that such an inference could not be made if the
guestions were read in context. He said he and the petitioner discussed his introduction of the
uncharged rape “at substantial length.” Tria counsel did not think any of his withesses created
“disasters’ in his proof, in that none said anything at trial that was completely different from what
heexpected. However, hedidthink it “ disastrous’ that thetrid court had not allowed himto present
the testimony of Dr. Ira Lew, a psychiatrist who had treated the victim. He said Dr. Lew was
origindly listed as one of the State’s witnesses, but the State had opted not to call him at trial.
Having anticipated that would occur, trid counsel also subpoenaed Dr. Lew, believing that his
testimony would be instrumental to show that the victim thought of herself as sophisticated and
worldly, rather than as shy and retiring, as she had attempted to portray herself at trial. In spite of
trial counsel’ s strong arguments on the issue, thetrid court refused to dlow Dr. Lew’s tesimony,
and this court upheld that decision.

SheilaHudson testified she had been friendswith the petitioner for over fifteen yearsand had
dated him while he was in the process of divorcing the victim’s mother, before he met his present
wife. They remained friends after the petitioner’ s marriage to his current wife, and shefirst learned
of the indictments from the petitioner. Sometime after the petitioner had been charged but before
thetrial, Hudson and her son encountered the victim at amall where the victim also told her about
the charges. When she asked the victim what was going on, the victim told her, “I’m getting my
revenge. I’'m findly going to get my revenge.” She asked, “Revenge for what?’ and the victim
replied, “ Revenge for the way me and Josh have been treated for al theseyears.” Accordingto Ms.
Hudson, the victim told her shewas*“sick” of the fact that she and Josh had to do chores and were
getting grounded, while their step-siblings never had to do anything.

Ms. Hudson testified shetold the petitioner about the conversation. Although the petitioner
told her he had in turninformed trial counsel, she wasnot subpoenaed asawitnessand trial counsel
did not contact her until after thetrial, when he telephoned to ask her to relay her conversation with
thevictim. Ms. Hudson acknowledged she had known trial counsel was representing the petitioner,
but she did not herself try to contact him beforethetrial. Shesaid shedid not attend thetrid, despite
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being friendswith both the petitioner and his wife, because the petitioner had asked that she not do
so0. Ms. Hudson testified the petitioner was humiliated by the charges, implying that was the reason
he did not want her to attend the trial.

Ms. Hudson’ sfifteen-year-old son, Chris Hudson, testified he was about ten years old when
he and his mother encountered the victim at a mall around Christmas in 1996. All he could
remember about the incident was that the victim mentioned the petitioner, and she and his mother
then engaged in conversation.

The petitioner’ s son, Josh Woods,® did not respond to his subpoenato appear on the original
date of the evidentiary hearing. The post-conviction court therefore issued an attachment, causing
him to be brought to the April 6, 2001, continuation of the hearing in custody. Josh’stestimony at
the evidentiary hearing concerned triad counsel’s alleged failure to adequately prepare his trial
tesimony. Hetestified he and trial counsel spoke for about a minute during a meeting he attended
withhisfatherin counsd’soffice, and for “[a] pproximately five-to-seven minutes’ duringameeting
at the petitioner’ shouse. In addition, he said he may have had another brief conversation with trial
counsel priortotrial. Trial counsel did not review with him the reports prepared by the Department
of Children’s Services (“DCS’) employee who had investigated the charges of child abuse against
the petitioner, and Josh said he had not realized he would be cross-examined about the information
he had provided to the DCSinvestigator. Hetestified that he had become confused when answering
theassistant district atorney general’ squestionsand thought histestimony woul d“ [m]ost definitely”
have been more credible had he been better prepared beforetrial. He acknowledged, however, that
inaddition to thetimetrial counsel spent talking directly with him, he had been present in meetings
trial counsel held with hisfather, and therefore “ knew what the trial was about and what was going
on[.]” Hedso acknowledged he had testified truthfully and said he did not know if his testimony
would have been any different had trial counsel spent more time preparing him for trial.

In response to questions by the post-conviction court, Josh explained that he had failed to
respond to the subpoena because he feared that if he appeared in court he would be arrested and
takento jail on an outstanding violation of probation warrant. He said he was not hesitant to testify
for hisfather. Heloved hissister and maintained arelationship with her, but believed hisfather was
innocent.

The petitioner testified, contrary to trial counsel’ stestimony, that he and counsel agreed that
evidence of the uncharged rape would not be brought up at trial. He said trial counsel told him that
if the State attempted to bring the evidencein, he would do everything he could to keep it out. The
petitioner was therefore surprised when trial counsel introduced the evidence himself. When he
complained and asked why trial counsel had doneit, counsel told him, “It dipped. I'm sorry.” He
said he talked with trial counsel at |east three times before trial about the testimony Sheila Hudson
could providein hisdefense, but trial counsel was not interested, telling the petitioner that they did

3Because Josh W oods and the petitioner share the same last name, wewill refer to thewitnessas* Josh” to avoid
having to use hisentire name so that his testimony will not be confused with that of the petitioner.
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not want to “clutter thejury’ sminds up with too many people.” Hewas unhappy withtrial counsel’s
performanceat trial, but allowed him to continue his representation because he had aready paid for
his services through the direct appeal of the case.

Tria counsel, recalled asarebuttal witnessby the State, reiterated that he had discussed with
both the petitioner and Josh beforetrial that part of histrial strategy would beto introduce the Roane
County incident in order to have Josh refute it. He had no memory of the petitioner’s having
complained to him about that strategy either a or after the trid, and was positive he never told the
petitioner he had |et the evidence “dip.” Although unhappy about the verdict, the petitioner had
appeared satisfied with his representation at trial, and trial counsel had continued to represent him
after trial, filing adirect appeal to this court, a petition to rehear, and an application for permission
to appeal to the supreme court. Trial counsel tedtified he had handled two criminal cases with
similar facts not long before the petitioner’ s case, one of which resulted in an acquittal, and the other
of which was dismissed in the middle of ajury trial.

The final witness was the victim, who testified tha Ms. Hudson's account of thar
conversation at themall was not accurate. Accordingto thevictim, the conversation occurred after,
rather than before, thetrial and consisted of her asking if Ms. Hudson had heard what had happened
to the petitioner, and Ms. Hudson telling her that she did not believe her dlegations. The victim
testified she remembered having said something to Ms. Hudson about havingto get justice and said
shehad walked away from Ms. Hudson after Ms. Hudson told her shedid not believetheallegations.
The victim was confident the conversation had occurred around Christmas time, after the trial,
because she remembered there were Christmas decorations at the mall.

On July 17, 2001, the post-conviction court entered an order denying the petition for pos-
convictionrelief. The court found, inter alia, that there was no evidencetrial counsel was deficient
in hisinvestigation and preparation for trial, including his preparation of thewitnesses’ testimony;
trial counsel’ s decisionsregarding which witnessesto call at trial were part of asound trial strategy
which the post-conviction court would not second-guess; trial counsel had not known of Sheila
Hudson beforethetrial; trial counsel fully devel oped theissue of credibility of thewitnessesat trial;
and all other allegations of deficiency in counsel’s performance amounted to “[issues] of choicein
presenting a defense that the events did not occur.” Accordingly, the post-conviction court
concluded that the petitioner had not met his burden of demonstrating that he was denied the
effective assistance of counsel by showing that trial counsel was deficient and he was prejudiced as
a result, and denied the petition. Thereafter, the petitioner filed a timely appeal to this court,
challenging the post-conviction court’s denid of the petition.

ANALYSIS
On appeal, the petitioner assertstrial counsel provided ineffective assistance by deliberately
introducing evidence of the uncharged rape; failing to elicit denials of the allegations from the

petitioner during histrial testimony; asking questions of the petitioner and the victim that contained
the premise the alleged offenses had occurred; failing to identify, locate, and call SheilaHudson as
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a witness a trial; opening the door to the State’s introduction of evidence that the victim had
reported the rapesto third parties two years after their occurrence; and failing to make his request
for aspecial jury instruction in writing, as required by the Tennessee Rules of Criminal Procedure.

|. Post-Conviction Standard of Review

The post-conviction petitioner bears the burden of proving his alegations by clear and
convincing evidence. See Tenn. Code Ann. 8§ 40-30-210(f). When an evidentiary hearingis held
in the post-conviction setting, the findings of fact made by the court are conclusive on appeal unless
the evidence preponderates against them. See State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999);
Tidwell v. State, 922 S.\W.2d 497, 500 (Tenn. 1996). Where appellate review involves purely factual
issues, the appellate court should not reweigh or reevaluate the evidence. See Henley v. State, 960
SW.2d 572,578 (Tenn. 1997). However, review of atrial court’ sapplication of thelaw to thefacts
of the caseis de novo, with no presumption of correctness. See Ruff v. State, 978 S.W.2d 95, 96
(Tenn. 1998). Theissue of ineffective assistance of counsel, which presentsmixed questionsof fact
and law, is reviewed de novo, with a presumption of correctness given only to the post-conviction
court’sfindings of fact. See Fieldsv. State, 40 SW.3d 450, 458 (Tenn. 2001); Burns, 6 SW.3d at
461.

1. Ineffective Assistance of Counsd

Toestablishaclaim of ineffective assistanceof counsel, the petitioner hasthe burdento show
both that trid counsel’s performance was deficient, and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App.
1997) (noting that same standard for determining ineffective assistance of counsel that isappliedin
federal cases also appliesin Tennessee). The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “counsel’ s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975)). The prejudice prong
of thetest is satisfied by showing areasonableprobability, i.e., a“ probability sufficient to undermine
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confidenceintheoutcome,” that “but for counsel’ sunprofessiona errors, theresult of the proceeding
would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.

Because both prongs of the test must be satisfied, a failure to show either deficient
performanceor resulting prejudiceresultsinafailureto establishtheclaim. SeeHenley, 960 S\W.2d
at 580. For this reason, courts need not approach the Strickland test in a specific order or even
“address both components of the inquiry if the defendant makes an insufficient showing on one.”
466 U.S. at 697, 104 S. Ct. at 2069; see also Goad, 938 S.W.2d at 370 (stating that “failureto prove
either deficiency or prejudice provides a sufficient basis to deny relief on the ineffective assistance
clam”).

[11. Petitioner’s Specific Allegations of | neffective Assistance
A. Trial Counsd’sIntroduction of Uncharged Crime

The petitioner first contends trial counsel provided ineffective assistance by deliberaely
introducing evidence of the alleged incident in Roane County. The petitioner arguesthat, given the
well-recognized danger that other crimeevidencewill unfairly prejudicethejury against adefendant,
no reasonabl e defense attorney would have adopted trial counsel’ s strategy of introducing evidence
of the uncharged rape. He asserts trial counsel’s error was compounded by his failure to prepare
Josh for the DCS evidence used to impeach histestimony, and by his failureto follow through with
his* professed trid strategy” by dicitingadenial of the Roane County incident. The State responds
that counsel’ s introduction of the uncharged rape was a strategic decision made in the context of a
reasonable trial strategy, which cannot constitute ineffective assistance of counsd.

We agree with the State that the petitioner did not show by clear and convincing evidence
that trial counsel deliberately introduced the uncharged rape without his consent and against his
wishes. The petitioner testified trial counsel assured him the evidence was not admissible and he
would do everything in his power to keep it out if the State attempted to bring it in. In later
tesimony, however, the petitioner indicated he remembered trial counsel instructing Josh on how
totestify inthe event the evidence wasintroduced. The petitioner said trial counsd told Josh hedid
not think the evidence would be brought up, but if it was, al he had to do wastell the jury who “took
[him] back and so forth.” Trial counsel’s testimony, by contrast, was unequivocal that he had
discussed his trial strategy, including hisintroduction of the uncharged rape, & substantial length
with the petitioner prior to trial. He said he told the petitioner the evidence could be negative, but
he thought it would help his case, given the fact that Josh would be able to refute the allegation by
testifying that the victim had not been present during the driveto the treatment center. Trial counsel
was al so confident he never told the petitioner that he had let the evidence “dlip.”

Wefurther agree with the State that the petitioner has not shown that trial counsel’ sdecision
to introduce evidence of the uncharged rape constitutes ineffective assistance of counsel. The
Strickland court cautioned that judicial review of an attorney’s performance should be “highly
deferential,” with every atempt madeto “ eliminate the distorting effects of hindsight, to reconstruct
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the circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at thetime.” 466 U.S. at 689, 104 S. Ct. at 2065. Thus, when analyzing apetitioner’s
allegations of ineffective assistance of counsel, this court must indulgein a strong presumption that
the conduct of counsd fell within the range of reasonable professional assistance, seeid., 466 U.S.
at 690, 104 S. Ct. at 2066, and may not second-guess the tactical and strategic choices madeby trial
counsel unlessthey were uninformed because of inadequate preparation. See Hellard v. State, 629
SwW.2d 4, 9 (Tenn. 1982).

Therecordsupportsthe post-convictioncourt’ sfindingthat tria counsel adequatdy prepared
and investigated the case. Trial counsel was obviously aware of the risk of introducing evidence of
an uncharged crime. However, under the circumstances that existed in this case, where the
petitioner’ s son would be able torefutethat the victim had been present on thetrip to Roane County,
counsel believed the evidence would help the petitioner’s defense by diminishing the victim’s
credibility. We cannot conclude that this tactic was unreasonable.

The petitioner assertstrial counsel’ s attempt to use Josh to refute the Roane County incident
was“doomed to failure, and wasnot a strategy which would have been employed by any reasonable
attorney.” Werespectfully disagree. Although Josh testified at the hearing that he thought he could
have been better prepared at trial, he was unable to say that his testimony would have been any
different had trid counsel spent more time preparing him for cross-examination. Trial counsd
testified he had several conversationsto prepare Josh for trial. He said he was familiar with Josh’'s
social service records and was aware tha the DCS worker who investigated the charges of child
abuse was on the State’s witness lis. However, trial counsel believed Josh would make a good
witness for the defense and thought he would be able to prevent the DCS evidence from being
admitted. Under these circumstances, we cannot conclude that trial counsel’ sdecisionto have Josh
refute the details of the uncharged crime in an attempt to discredit the victim’s dlegations was a
tactic that no reasonable defense attorney would have employed.

The petitioner also arguestrial counsel was deficient for failing to follow through with his
trial strategy by eliciting from the petitioner on direct examination a denid of the Roane County
incident. Thetrial transcript® reveals, however, that the petitioner testified no one ever accompanied
him on any of the trips to pick up or return Josh to the treatment center. Since the victim testified
that the incident occurred in the petitioner’ s pickup truck as they were returning from leaving Josh
at the treatment center, the clear effect of the petitioner’ stestimony wasto deny that theincident had
occurred. The petitioner’ s direct examination contains the following exchange

Q All right. On those occasions when [Josh] came home, who
would go get him?

4 Only a few portions of the trial transcript, most notably, voir dire of the jury and closing arguments, were
included in the record before this court. We have, however, taken judicial notice of the entire transcript of the
petitioner’s trial, having determined that it was necessary for us to review portions of the trial testimony in order to
conduct athorough review of the issues the petitioner raises in this appeal.
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A Me.

Q Who would be with you?

A No one.

Q All right. And who would take Josh back to Camelot?
A | would.

Q And who would go with you all?

A No one.

Q No one ever went with you back to Camelot?

A No.

Astotheclamsthat trial counsel wasineffective by introducing testimony of the uncharged
crime, the record supports the finding of the post-conviction court that the petitioner failed to
establish thiswas other than permissible trial strategy or that he was prejudiced thereby.

B. Failureto Elicit Denials of Rape Allegations from Petitioner

In arelated claim, the petitioner contends trial counsel provided ineffective assistance by
failing to elicit during histrial testimony denials of the charged and uncharged allegations of rape.
He concedes trial counsel asked him about two of the alleged incidents on direct examination, but
assertshefailed to elicit denials of al four of the allegations. The petitioner arguestrial counsel’s
failureto elicit denials of all four incidents, including hisfailure to elicit adenial of the uncharged
rape despite histestimony it was part of histrial strategy to do so, made his performancefall outside
the range of competence demanded of attorneysin criminal cases and prejudiced the outcomeof his
case.

We conclude that the petitioner has failed to show that counsel’ s performancein thisregard
was deficient, or that he was prejudiced asaresult of counsel’s alleged deficiency in performance.
Aswe have previously discussed, the petitioner’ s denial of the Roane County incident wasimplicit
in his testimony that no one ever accompanied him on the trips to the treatment center. Asfor the
three charged offenses, the evidence was that two occurred downstairs in the television room and
one occurred upstairsin the victim’s bedroom. The petitioner concedes counsel elicited denias of
theupstairsincident and one of the downstairsincidents, but maintainsthat hefailedto elicit adenial
of the second incident downstairs. However, although trial counsel began his questioning by asking
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if therewasever atime*“around midnight” when thevictim came downstairs, thetrial transcript, read
in context, reveals that he elicited emphatic denials from the petitioner that neither the alleged
upstairs incident nor either of the alleged downstairs incidents had occurred:
Q Inregard to thetestimony of [thevictim] about theseincidents
that occurred there in your home, was there ever any incident where
she came down around midnight to that lower room and you had
these contacts with her that she described?
A No, sir.
She described another incident up in her bedroom.
No, sir.
Those things did not happen?
They did not happen.

Do you love your son and your daughter?

> O » O r O

Y es. | think my daughter’ svery mixed up at themoment. But
still love her, yes.

Therecord does not support the petitioner’ sclaim that trial counsel did not elicit denialsthat
the charged and uncharged offenses had occurred. We conclude that the post-conviction court was
correct in determining that the petitioner was not prejudiced by trial counsel’s handling of these
matters.

C. Form of Trial Counsel’sQuestionsto Petitioner and Victim

The petitioner next contends trial counsel provided ineffective assistance by asking two
questions during the petitioner’s direct examination testimony and one question during cross-
examination of the victim that implied the victim’s allegations were true. During trial counsel’s
direct examination of the petitioner, he asked whether December 1995, which the petitioner had just
testified was the date he received neck injuries in an automobile accident, was “ after the incidents
complained of this morning by your daughter?” He also asked the petitioner, “Now you heard your
daughter describe some incidents that occurred down in the downstairs—what wasit, aTV room?’
The petitioner asserts both of these compound questions contained the premise the incidents “had
in fact occurred,” and his responses could have easily left the jury with the impression he was
admitting not only that he sustained the neck injuries on acertain date and that therewasa TV room
downstairs, but also that the incidents “had indeed occurred.” Similarly, the petitioner complains
trial counsel’s question to the victim, “You didn’t tell them about these activities with your

-12-



father?’ contained the premise that the allegations weretrue. He assertsthat no competent attorney
would have phrased such questions to either the petitioner or the victim, and counsel’ s error was
compounded by hisfailureto” cure’ the“prejudicial confusion” created by éliciting denialsfromthe
petitioner of each specific allegation.

The State arguesthat trial counsel did not concede that therapes had occurred, and we agree.
When the questions and answers are read in context, it is clear that neither trial counsel nor the
petitioner ever acknowledged or implied that the victim’s allegations were true. Tria counsd
referred to theincidents as* alleged” numeroustimes throughout the trial; no reasonablejury could
haveinterpreted hisfailuretoinsert theword “ aleged” on each and every instance hereferred to the
incidents as his or the petitioner's admission that the allegations were true. A review of the
testimony that occurred just prior to trial counsel’ squestionto thevictimillustratesthispoint. After
eliciting that the victim had herself been in treatment for *[u] nruliness and depression and chemical
dependency,” the following questions and answers were exchanged:

Q Now did you tell any of those people at Camelot during that
period of time, about these all egations against your father of a sexual
nature?

A No.

Y ou did not?

No.

Q
A
Q And you were outside the home, were you not?
A Asin how?

Q When you were at Camelot; you were there at Camelot.
A

| did not stay. | did not stay. | had day treatment. | lived at
home. | went in the mornings, and came home in the afternoons.

Q But when you were being interviewed, you were at Camelot
with a counselor or a psychiatrigt, were you not?

A When | was being interviewed how?
Q By acounsdor or apsychiatrist.

A No, | did not say aword to them.
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Q You didn't tell them about these activities with your father?
No.

The record supportsthe determination of the post-conviction court that the petitioner failed
to establish that he was prgudiced by trial counsel’ s questioning of the victim as to these matters.

D. Failureto Call SheilaHudson to Testify at Trial

The petitioner next contends trid counsel was ineffective for faling to “identify, locate,
interview and call SheilaHudson” asawitnesson hisbehalf at trial. He assertshe demonstrated trial
counsel knew of Hudson’s existence at trial by “his positive testimony” at the evidentiary hearing
that he provided trial counsel with her nameand tel ephone number beforetrial, the*lack of memory
on the part of [trial counsel]” about whether he had been informed of her name beforetrial, and “the
testimony of the witness that she was contacted by counsel shortly after the trial.” (petitioner’s
emphasis). The State contends the petitioner did not show by clear and convincing evidence that
trial counsel knew of Hudson prior to November 6, 1997, the date his notes reflected she told him
of her mall conversation with the victim. We agree with the State.

The record supports the post-conviction court’s finding that trial counsel did not know of
SheilaHudson prior totrial. Although the petitioner testified that he provided trial counsel with Ms.
Hudson’s name and number before trial, and Ms. Hudson testified the petitioner told her he had
informed trial counsel of her existence, trial counsel had no memory of having ever heard her name
until after the trial. We also note that Ms. Hudson testified the petitioner asked her to stay away
from thetrial, which does not support the petitioner’ s claim that he asked trial counsel to call her as
a witness on his behalf. In addition, the victim and Ms. Hudson’'s son both testified that the
conversation between the victim and Ms. Hudson occurred around Christmas time. The victim
testified that she had a specific memory of Christmas decorations already being up at the mall, a
circumstance making it unlikely that the conversation occurred before the October trial. Ms.
Hudson’ s son did not hear the conversation, and the victim denied the substance of the conversation
Ms. Hudson reported. Questions concerning the credibility of the witnesses, the weight and value
to be given their testimony, and the factual issues raised by the evidence are resolved by the
post-conviction court and not this court. Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App.
1990). The post-conviction court obviously choseto accredit the testimony of trial counsel and the
victim over the testimony of the petitioner and Ms. Hudson. The evidence does not preponderate
againg this credibility determination by the post-conviction court.

The petitioner is not entitled to post-conviction relief on this claim.
E. Trial Counsd’sInvitation of Error

The petitioner next claimstrial counsel provided ineffective assistance because he “invited
error” by dliciting testimony from the victim’s mother that the victim had told her about the rapes.
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In his direct appeal to this court, the petitioner contended that the trial court erred in allowing the
victim to testify she had told afriend about the rapes two years after their occurrence, arguing that
“two years is ‘well beyond any parameters established by any Tennessee case regarding fresh
complaint.”” Woods, 1999 WL 2831, at *2. This court concluded on direct appeal that any error
in admitting the testimony was harmless because it was trial counsel who first elicited testimony
from the victim’s mother that the victim had told athird party, i.e., the mother, about the rapes:

Even assuming it was erroneous to admit JW.’s “fresh
complaint” testimony, the defendant is not entitled to areversal. A
review of the record reveals that defense counsel first introduced
evidence that JW. had told a third party about the rapes. . . . . The
defendant complains of evidence that JW. told a third party, her
friend, about the rape incidents, but he invited that error by first
eliciting smilar testimony from another third party, J.W.’ s mother.
Moreover, testimony that JW. confided in a friend was merdy
cumulative to the evidence defense counsel had already dicited from
JW. s mother. Because of this, JW.’s testimony that she told her
friend about the rapes did not affect the result of thetrial. Thus, any
error in admitting this testimony was harmless and does not warrant
reversal.

Id. at *3.

The petitioner argues trial counsel was deficient for opening the door to the “damaging
evidence” of the victim’s having reported the alleged rapesto third parties, and that his deficiency
can “only properly be viewed as a breakdown of the adversarial processinthiscase.” However, we
agreewith the State that the petitioner failedto show how trial counsel’ s questioning of thevictim’s
mother prejudiced the outcome of his trial. The State submits that, rather than prejudicing the
petitioner, evidence that the victim waited over two years before informing anyone of the rapes
“probably undermined the State’ s case, sincethiswas ultimately an issue of credibility between [the
victim] and her father.” The record supports the determination of the post-conviction court that the
petitioner failed to establish that he was prejudiced by trial counsel’ s handling of this matter.

F. Failureto Submit Written Request for Special Jury Instruction

Finally, the petitioner contendstrial counsel was ineffective for failing to request in writing
that the trial court ingruct the jury that it could consider, in its determination of the victim's
credibility, the fact that she had not immediately reported the rapes after they had occurred. Trial
counsel raised thetrial court’ sfailureto give the requested instruction asan issue on direct appeal,
wherethis court concluded the issue was waved becausetrial counsel did not file awritten request
for the instruction before the jury retired to deliberate, in accordance with Tennessee Rule of
Criminal Procedure 30(a). 1d. at *6. Because the petitioner did not show areasonable probability
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that the outcome of his trial would have been different had the jury instruction been given, we
conclude he is not entitled to post-conviction relief on this claim.

The petitioner cites United States v. Cronic, 466 U.S. 648, 659, 104 S. Ct. 2039, 80 L. Ed.
2d 657 (1984), and Brimmer v. State, 29 S.W.3d 497, 508 (Tenn. Crim. App. 1998), to argue that
trial counsel’ scombined alleged deficienciesin performanceresulted in an“ actual breakdown of the
adversarial process,” Cronic, 466 U.S. a 657, 104 S. Ct. at 2046, thereby eliminating the need to
show prejudice. The post-conviction court found, however, that trid counsel fully developed the
issue of the credibility of the witnesses at trial, adequately investigated and prepared the case, did
not know of Sheila Hudson's existence prior to trial, and that all other allegations of deficient
performance were choices made by trial counsel as part of histrial strategy. The record supports
these findings.

CONCLUSION

Having reviewed the entire record in this case, including pertinent portions of the direct
appeal record, we conclude that the petitioner hasfailed to meet his burden of demonstrating that he
was denied the effective assistance of counsd. Accordingly, we affirm the post-conviction court’s
denial of the petition for post-conviction relief.

ALAN E. GLENN, JUDGE
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