IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT JACKSON
Assigned on Briefs August 6, 2002

BUFORD BARRETT v. STATE OF TENNESSEE

Appeal from the Circuit Court for McNairy County
No. 1057 Jon Kerry Blackwood, Judge

No. W2001-02862-CCA-R3-PC - Filed January 30, 2003

Thepetitioner, Buford Barrett, appeal sthe McNairy County Circuit Court’ sdenial of hispetitionfor
post-conviction relief from hisconviction for rape of achild and resulting twenty-year sentence. He
claimsthat he received the ineffective assistance of counsel because histrial atorney (1) refused to
let him testify at trial; (2) failed to subpoenahis cousin, who could have testified that the petitioner
was not present when thealleged crime occurred; (3) failed to request aDNA test for the victim; and
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OPINION

This case rdates to the rape of the petitioner’s two-year-old daughter in May 1997. A jury
convicted the petitioner, and this court affirmed the conviction. See State v. Buford Will Barrett,
No. 02C01-9901-CC-00023, McNairy County (Tenn. Crim. App. Oct. 21, 1999), app. denied (Tenn.
May 22, 2000). On appeal, this court stated the following facts: On May 16, 1997, the petitioner’s
wife, Jeanette Barrett, was in the bathroom, and the victim was asleep on abed. When Ms. Barrett
came out of the bathroom, she saw the defendant with his penis inside the victim’'s vagina. The
petitioner immediately pulled up his pants and went into the kitchen. Ms. Barrett cleaned up the




victim, and the petitioner threatened to hurt Ms. Barrett if she told anyone about the rape. On July
19, 1997, a doctor examined the victim, and Ms. Barrett told the doctor that the victim had been
sexually abused. Between July 24 and July 29, 1997, three doctors examined the victim and found
injuriesto the victim’s genitalia. One of the doctors stated that the victim had an ébnormally large
vagina, which had been caused by an object being repeatedly inserted into it. A second doctor dso
believed that an object had been inserted into the victim and concluded that the object was larger
than afinger. Buford Will Barrett, slip op. at 2-5.

At the evidentiary hearing, the petitioner’s trial attorney, an assistant public defender,
testified that he was appointed to represent the petitioner and that he talked with the petitioner eight
to ten times. He said that the petitioner had been charged with rape and aggravated sexual battery
againg the victim and that the petitioner denied committing the crimes. He said that he did not
interview Jeanette Barrett and that M s. Barrett testified asan eyewitnessagaind the petitioner attrial .
He said that during her testimony, he learned for the first time that Ms. Barrett had given awritten
statement to the police in which she admitted digitally penetrating the victim on several occasions.
Hesaid that Ms. Barrett had been charged with committing asexual crime against the victim but that
shewas not acodefendant. Hesaid that he was allowed to see Ms. Barrett’ s statement at trial, that
he questioned her about it, and that she asserted her Fifth Amendment privilege aganst self-
incrimination. Hesaid that Ms. Barrett’ stestimony contained contradictions and that he pointed out
the contradictions to the jury in his closing argument.

Theattorney testified that he did not request DNA testing for the victim becauseadoctor did
not examinethevictim until July 1997, two months after the alleged rape. He said that the petitioner
wanted to take a polygraph test but that he advised the petitioner against it because the test results
were inadmissible and because he was afraid the results would incriminate the petitioner. Hesaid
that athough the petitioner had some mental short-comings and could not read or write, the
petitioner understood everything he explained to the petitioner. He said that at one point, the
petitioner said he wanted to testify at trial. He said that he advised the petitioner not to testify
because the petitioner would be “badgered and possibly . . . contradicted by the DA.” He said that
he had thought the petitioner’ s testimony would be unnecessary because he expected Ms. Barrett’s
testimony to create reasonable doubt for the jury. He said that he never told the petitioner that the
petitioner could not testify and that in hindsight, he still would have advised the petitioner not to take
the stand. Hesaid the petitioner told him that the petitioner’ s cousin could prove the petitioner was
not with the victim when the rape allegedly occurred. He said that he thought he talked to the
petitioner’s cousin and that the cousin would not have helped the defense. He said that he was
prepared for trial andthat hedid not believe the jury heard enough evidenceto convict the petitioner.

Investigator Frank Levasseur of the McNairy County Sheriff’s Department testified that he
investigated the petitioner’s case and that the petitioner and the petitioner’s wife each gave a
statement to the police. He said that after he finished investigating the petitioner’s case, Jeanette
Barrett gave a second statement in which she admitted penetrating the victim with her finger. He
said that asaresult of that statement, he charged Ms. Barrett with aggravated sexual battery and that
Ms. Barrett’ s case was separate from the petitioner’s case.
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The petitioner testified that he was born in 1974 and had never gone to school or obtained
aGED. He said he could not read or write but could write his name. He acknowledged that not
being able to read or write had impaired his ability to understand things and that he did not
understand the “basics’ of the crimesalleged in hisindictment. Hesaid that he and Jeanette Barrett
were no longer married and that she lied when shetestified at trial that she saw him rape thevictim.
He said that other than receiving a traffic ticket, he had never been charged with a crime. He
acknowledged that he talked with histrid attorney several timesand that he told hisattorney he did
not rape the victim. He said that he told his attorney he wanted to testify and that his attorney
explained some of the reasons why he should not take the stand. He said that his attorney advised
him not to testify and that he took his attorney’ s advice. He said he had wanted to tell the jury that
he never touched his daughter.

Initsorder denyingpost-convictionrelief, thetrial court only addressed the petitioner’ sclaim
that his attorney was ineffectivefor refusing to dlow himto testify at trial. Thetrial court believed
the attorney’s testimony that he had advised the petitioner not to testify because he thought the
petitioner “might damage himself on cross-examination.” Thetrial court noted that the petitioner
never claimed at the evidentiary hearing that histrial attorney refused to let him testify and ruled that
the petitioner received the effective assistance of counsel.

The petitioner claims that he received the ineffective assistance of counsel for various
reasons. In addition to his claim that his attorney was ineffective for refusing to let him testify at
trial, he contends that his attorney should have subpoenaed his cousin, who could havetestified that
the petitioner was not at home with the victim when the alleged rape occurred. He also clamsthat
hisattorney should haverequested aDNA test for the victim because the test would have exonerated
him. Finaly, he contends that his attorney was ineffective for failing to investigate the facts
surrounding Jeanette Barrett’ sincriminating statement to police because the statement affected her
credibility. Inaddition, the petitioner claimsthat the cumulative effect of hisattorney’ sdeficiencies
denied him the right to a fair trial. The state argues that the petitioner received the effective
assistance of counsel. We agree with the state.

Under the Sixth Amendment, when aclaim of ineffective assistance of counsel is made, the
burden is on the petitioner to show (1) that counsel’s performance was deficient and (2) that the
deficiency was prejudicia in terms of rendering a reasonable probability that the result of thetrial
was unreliable or the proceedings fundamentally unfair. Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 2064 (1984); see Lockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838,
842-44 (1993). The Strickland standard has been applied to the right to counsel under article I,
section 9 of the Tennessee Constitution. State v. Melson, 772 SW.2d 417, 419 n.2 (Tenn. 1989).

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court decided that
attorneys should be held to the general standard of whether the services rendered were within the
range of competence demanded of attorneysin criminal cases. Further, the court stated that therange
of competence was to be measured by the duties and criteria set forth in Beasley v. United States,
491 F.2d 687, 696 (6th Cir. 1974), and United Statesv. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir.
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1973). Also, inreviewing counsel’s conduct, a“fair assessment of attorney performance requires
that every efort be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065; see Hellard v. State, 629
S.W.2d 4, 9 (Tenn. 1982). Thus, the fact that a particular strategy or tactic failed or even hurt the
defensedoesnot, done, support aclam of ineffective assistance. Deferenceismadetotrial strategy
or tactical choices if they are informed ones based upon adequate preparation. See Hellard, 629
S.W.2d at 9; DeCoster, 487 F.2d at 1201.

In a post-conviction case, the burden is on the petitioner to prove by clear and convincing
evidence hisgroundsfor relief. Tenn. Code Ann. 8 40-30-210(f). On appeal, we are bound by the
trial court’ sfindings of fact unlessweconcludethat the evidencein therecord preponderatesagainst
those findings. Fields v. State, 40 S.W.3d 450, 456 (Tenn. 2001). Because they relate to mixed
guestions of law and fact, we review the trial court’s conclusions as to whether counsel’s
performancewas deficient and whether that deficiency was prg udicial under adenovo standard with
no presumption of correctness. 1d. at 457.

Astothe petitioner’ s claim that he received the ineffective assi stance of counsel becausehis
trial attorney refused to let him testify, the petitioner stated at the evidentiary hearing that he did not
take the stand because his attorney advised against it. Asthetrial court noted, the petitioner never
said that his attorney refused to let him testify. Asto hisclaim that his attorney was ineffective for
not subpoenang his cousin, the petitioner did not present the cousin’s testimony at the hearing.
Without testimony from hiscousin, the petitioner cannot demonstrate that he was prejudiced by his
attorney’ sfailureto call the witness on hisbehalf. SeeBlack v. State, 794 SW.2d 753, 757 (Tenn.
Crim. App. 1990). Next, the petitioner claimsthat his attorney wasineffectivefor failingto request
DNA testing. However, the petitioner’ s attorney testified that DNA testing was unnecessary inthis
casebecausethe petitioner allegedly raped the victim two months before adoctor examined her, and
the petitioner has presented no proof as to how scientific testing months after the crime could have
exonerated him. The petitioner has failed to show that he received the ineffective assistance of
counsel.

Astothepetitioner’ sclaimthat hisattorney wasineffectivefor failing toinvestigatethefacts
surrounding his wife's second statement to Investigator Lavessuer in which she admitted digitally
penetrating the victim, we believe that the petitioner again has failed to demondrate tha he is
entitled to relief. Our review of thetrial transcript revealsthat after Ms. Barrett’ sdirect testimony,
the petitioner’ s attorney asked to see her second statement, and thetrial court granted the defense’s
request. On cross-examination, thepetitioner’ sattorney asked Ms. Barrett if she had sexually abused
the victim. Ms. Barrett said no and invoked her Fifth Amendment privilege against self-
incrimination. Later, Investigator L evassuer testified for the defensethat on December 12, 1997, Ms.
Barrett stated that she had digitally penetrated the victim. Thus, the petitioner’ s attorney used the
statement to impeach Ms. Barrett’ s testimony and attack her credibility. The petitioner has failed
to explain what more his attorney should have done regarding the statement or how he was
prejudiced by any deficiency.



Based upon theforegoing and therecord asawhol e, weaffirm thejudgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



