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OPINION

Factual Background

On February 16, 2001, the Appellant was stopped on State Highway 840 in Williamson
County by TennesseeValley Authority (“TVA™) law enforcement officer Kevin Pollard. Atthetime



Pollard, who was returning home from work, was wearing a TVA police uniform, carrying aside
arm, and driving a designated TVA police vehicle with emergency lights. The traffic stop was
initiated after Pollard observed the Appellant cross the fog line three times on a dear night, while
traveling well below the posted speed limit. As Officer Pollard approached the Appellant, he
observed that the Appellant smelled of alcohol, his eyeswere bloodshot, and his speech wasslurred.
Pollard testified that he believed the Appellant was intoxicated. He returned to his patrol car and
radioed the Williamson County Sheriff’ s Office, pursuant to the TVA policy which required him to
contact appropriate locd law enforcement officers under such circumstances. Because of radio
transmission problems, Pollard was forced to contact the sheriff’s office by cedll phone. According
to his trial testimony, it took the Williamson County deputy approximately thirty to thirty-five
minutes to arrive at the scene.

Upon arrival, the responding officer, Deputy Clark, briefly conferred with Pollard and then
approached the Appdlant’s vehicle. He also noticed that the Appellant smelled of alcohol, had
bloodshot eyes, and slurred speech. The Appellant admitted to Deputy Clark that he had consumed
six beers earlier in the evening. Clark requested that the Appellant exit the vehicle in order to
perform field sobriety tests. According to Clark, the Appellant failed to successfully complete the
threetests and wasthen placed under arrest. Clark transported the Appe lant to Williamson County
Medical Center, where ablood alcohol test was conducted. Thetest resultsindicated a.16% blood
alcohol concentration level.

On June 11, 2001, the Williamson County Grand Jury returned a three count indictment
charging the Appellant with: (1) driving under the influence of an intoxicant; (2) driving with a
blood alcohol level of .10% or greater; and (3) driving under the influence, second offense.

At abenchtrial on January 15, 2002, the A ppellant was found guilty of counts1 and 3, with
count 2 beingdismissed. Hewas sentenced to eleven months, twenty-nine days at 100%, which was
suspended after the service of forty-five daysin the county jail.

Analysis
I. Officer’s Authority to Effectuate Stop

Although not challenged on apped, we first find it necessary to examine the finding of the
trial court that Officer Pollard had police authority to stop the Appellant’s vehicle. If no police
authority existed, the Appellant’ s stop would be reviewed under the provisions of Tennessee Code
Annotated § 40-7-109, arrest by private person. Thisissue was briefly raised by the Appelant at a
suppression hearing. Officer Pollard testified at the hearing that his authority to act in this case
derived from “ Chapter 76 of the Public Acts.” Chapter 76 of the Public Acts of 1989, which is
codified at Tennessee Code Annotated § 38-3-120, provides in relevant part as follows:

(a) The Tennessee valley authority (herenafter referred to as“ TVA”) may apply to
the commissioner of safety for the appointment and commissioning of such number
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of itsagents, servants, or employeesas TV A shall designate to act as peace officers,
asprovided in this section. The commissioner, upon such application, shall appoint
such persons as TVA designates to be such peace officers, and shall give
commissions to those appointed. Any agent, servant, or employee of TVA so
designated shall be eligible for such gppointment and commission. . . .

(c) Each such officer, throughout every county in the state in which TVA does
business, operates, or owns or controls property, including leaseholds and rights-of -
way, shall have and exercise, for the sole purpose of carrying out the scope of
assigned duties as specified or limited within the exclusive judgment of the TVA
board of directors, all of the powers of a peace officer, induding the power to make
arrests for public offenses committed against TVA officials or employees or
committed upon, about, or against TV A property or on public roadsor rights-of-way
passing through or over such property, and, whilein pursuit of a person fleeing after
committing such an offense, may pursue the person and make arrest anywherein the
state. Further, such officers may provide security & TVA’s nuclear facilities, may
serve process in criminal and penal prosecutions for such offenses, and shall have
authority to carry weapons for the reasonabl e purposes of their offices and whilein
the performance of their assigned duties. Notwithstanding any other provision of
law, the authorities, responsibilitiesand liabilities of such officersshall belimited as
provided for under this section.

(emphasis added).

Officer Pollard testified that he had been duly appointed and commissioned to act as apeace officer
by the Commissioner of Safety for the State of Tennessee. At the conclusion of the hearing, thetrial
court found that Officer Pollard, by virtue of his appointment as a peace officer by the State of

Tennessee, possessed police authority to stop the Appellant’ s vehicle.

The provisions of Tennessee Code Annotated § 38-3-120 clearly provide that the authority

of aTVA officer acting as a state peace officer “shall belimited as provided for under this section.”
Tenn. Code Ann. 8 38-3-120(c). Theact of aTVA officer stopping a motorist for an investigatory
traffic stop not occurring on TV A property, nor on state property traversing TV A property, nor in
pursuit of a person who has committed a crime on TV A property, is not authorized by the statute.
Accordingly, we find the trial court’sruling was error. Notwithstanding, wefind the provisions of

Tennessee Code Annotated § 38-3-113 applicable. This gatute providesin relevant part:

A sworn federal law enforcement officer, who in official capacity is authorized by
law to make arrests, shall, when making an arrest in this state for a nonfederal
offense, have the same legal status and immunity from suit as a state or local law
enforcement officer if such arrest is made under the following circumstances. . . .




(2) Theofficer reasonably believesthe person arrested has committed ami sdemeanor
that amounts to abreach of the peacein the officer’ s presence or iscommitting such
amisdemeanor in the officer’ s presence; . . .

(emphadsadded). The proof in thiscase established that TV A Officer Pollard was asworn federal
law enforcement officer, and that he reasonably believed the Appellant’s driving constituted a
misdemeanor committed in hispresence. Pollard testified at trial that the Appellant had committed
thetraffic offense of “failure to maintainlane.” Tennessee Code Annotated § 55-8-123(1) requires
that a vehicle shall “be driven as nearly practicable entirely within a single lane and shall not be
moved from such lane until the driver has first ascertained that such movement can be made with
safety.”! Accordingly, weconcludethat TV A Officer Pollard “ hg d] the samelegal status’ asastate
or local law enforcement officer would have had in making stop of the Appellant’s vehicle.

1. Motion to Suppress

First, the Appellant contends that the trial court erred in denying his motion to suppress
because(1) the officer lacked probable cause to makethe stop and (2) even if probable cause existed,
the period of detention before his arrest was unreasonable. “Probable cause” is not required for a
police officer to make alimited stop to investigate suspected criminal activity when the officer can
“point to specific and articulable facts which, taken together with rational inferences from those
facts, reasonably warrant that intrusion.” Terryv. Ohio,392U.S. 1, 21, 88 S. Ct. 1868, 1880 (1968);
see also State v. Binette, 33 SW.3d 215, 218 (Tenn. 2000). Courts considering the issue of
reasonabl e suspicion must look to thetotality of thecircumstancesand should“judge]] by weighing
the gravity of the public concern, the degree to which the seizure advances that concern, and the
severity of the intrusion into individual privacy.” Sate v. Pulley, 863 S.W.2d 29, 30 (Tenn.
1993)(citing Brownv. Texas, 443 U.S. 47,50, 99 S. Ct. 2637, 2640 (1979)). The Appellant doesnot
disputethefact that he crossed thefog linethree different times on aclear night while traveing well
below the posted speed. Based upon these articulable facts, we find that Officer Pollard was
warranted in making an investigatory stop of the Appellant’s vehicle.

With regard to the period of detention, we agree that the detention must “last no longer than
is hecessary to effectuate the purpose of the stop.” Florida v. Royer, 460 U.S. 491, 500, 103 S. Ct.
1319, 1325 (1983); Sate v. England, 19 SW.3d 762, 767-68 (Tenn. 2000). Moreover, the officer

! Although Pollard’s testimony al so reveal ed that he believed that the Appellant’s driving constituted reckless

driving, thisincorrect belief is not fatal to avalid stop of the Appellant’svehicle. Thiscourt held in State v. Duer, 616
S.W.2d 614 (Tenn. Crim. App. 1981):

W here an officer makes an arrest which is properly supported by probable cause to

arrest for one offense, neither his subjective reliance on an offense for which no

probable cause exists nor hisverbal announcement of the wrong offense vitiates the

arrest. 1d. at 616 (citing 6A C.J.S. Arrest § 21(1975)). . .. In other words, the test

does not rest on the officer’'s subjective conclusion as to what offense has been

committed. Rather, the test is whether the facts and circumstances present are

sufficient to enable the court to see that some offense has been committed that

would havejustified alegal arrest. Id.
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should employ the least intrusive means reasonably available to investigate his or her suspicionsin
ashort period of time. Florida v. Royer, 460 U.S. at 500, 103 S. Ct. at 1325-26. As our supreme
court has held, “ the proper inquiry is whether during the detention, the police diligently pursued a
means of investigation that was likely to confirm or dispel their suspicions quickly.” Sate v.
Smpson, 968 S.W.2d 776, 783 (Tenn. 1998) (citationsomitted). Thetrial court found that any delay
that occurred during the investigative stop was entirely reasonable. We agree. The record
demonstratesthat Officer Pollard did “diligently” pursuehisdutiesin order to resolve the situation.
The radio problems he encountered were beyond his control. We conclude that the period of
approximately thirty-five minutes, under the circumstances of this case, was not an unreasonable
period of detention.? The Appellant’s reliance upon Sate v. Morelock, 851 S.W.2d 838 (Tenn.
Crim. App. 1992), ismisplaced. InMorelock, the period of detention which waschallenged asbeing
unreasonabl e, occurred while the motorist was held without reasonabl e suspicion or probable cause
to arrest. Accordingly, we find the Appe lant’ s suppression issues without merit.

I11. Sufficiency of the Evidence

In his final issue, the Appellant contends that the evidence is insufficient to support his
conviction for driving under theinfluence. Where the sufficiency of the evidenceis challenged, the
relevant question for an appellate court is whether, after viewing the evidence in the light most
favorableto the prosecution, any rational trier of fact could have found the essential € ements of the
crimeor crimes beyond areasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia, 443 U.S.
307, 319, 99 S. Ct. 2781, 2789 (1979). On apped, the State is entitled to the strongest view of the
evidenceand all reasonableinferenceswhich may be drawn therefrom. Statev. Bigbee, 885 S.W.2d
797, 803 (Tenn. 1994); Sate v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978).

Immediately after his stop, which was based upon reasonable suspicion, the Appellant
smelled of alcohal, his eyes were bloodshot, and his speech was slurred. These observations were
confirmed approximately one-half hour later by asecond officer. The Appellant admitted to drinking
six beers earlier that evening. He failed three field sobriety tests, and a chemical test performed
sometime later established the Appellant’ s blood acohol level at .16%. We find these facts more
than sufficient to permit afact finder to conclude beyond areasonabl e doubt that the Appellant was
guilty of driving whileintoxicated. Thisissue iswithout merit.

2Offi cer Pollard testified at the suppression hearing that he stopped the A ppell ant between 11:00 and 11:30 p.m.
However, at trial Pollard indicated that it was between 10:00 and 10:30 p.m. Deputy Clark was consistent in his
testimony that he arrived at the scene at 12:03 am. Although Pollard testified to different times for the stop, he was
consistent in his testimony that approximately thirty to thirty-five minutes elapsed before the deputy arrived.
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CONCLUSION

For the above stated reasons, we concludethat Officer Pollard’ sextra-territoria stop of the
Appellant’ svehicle was conducted under police authority, and that the stop was proper. Moreover,
we conclude that the evidence is sufficient to support the Appellant’s conviction for DUI, second
offense. Accordingly, the judgment of thetrial court is affirmed.

DAVID G. HAYES, JUDGE



