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OPINION

This case relates to the victim’ s being burned by hot water in a bathtub. LaSonyaEllis, the
victim’ smother, testified that in September 1999, shelived in an apartment with the defendant and
her two sons, the victim and Kyrus, who were about two and four years old respectively at the time
of trial. She said that she and the defendant had lived together for about six months and that they
wereengaged. Shesaid that on September 1, 1999, thedefendant agreed to watch her childrenwhile
shewasat work. Shesaid that shewent to work at 7:00 am. and that the boyswerefine at that time.
She said that about 2:15 p.m., the defendant tel ephoned her at work and told her that she needed to
spank Kyrus because Kyrus had burned the sixteen-month-old victim.



Ms. Ellistestified that she went home immediately and found the victim lying face down on
apillow in the living room. She said that skin was peeling off the victim’s leg and that the victim
had a black eye and a bugted lip. She said that Kyrus was naked and sitting on the couch and that
shedid not seeany injuriesto him. She said that the defendant told her that Kyrus had put the victim
in the bathtub and that the defendant was jumping up and down, hitting himself in the head, and
saying, “I’'mgoingtojail. 'mgoingtojail.” Shesaidthat shetook both of her children to the South
M ethodist Hospital emergency room and that once a doctor started treating the victim’s burns, the
doctor realized the victim needed to be transported to LeBonheur Children’s Medical Center. She
said the victim was in the hospital for about a month and had three surgeries on hislegs.

Ms. Ellistestified that dthough the victimwas younger than Kyrus, the victim weighed more
than his brother. She said that she had never seen Kyrus pick up the victim and that the boys were
not allowed to take baths unattended. She said that the defendant had been in the boys' lives for
about nine months and that she did not allow him to discipline her children. She said that the
defendant often played with Kyrus but did not have much to do with thevictim. She said that inthe
days before the victim was burned, the victim did not want the defendant to hold him and would cry
if the defendant came near him.

On cross-examination, Ms. Ellis acknowledged that she had wanted to live with the
defendant because he was a good man and loved her children. She said that he had a job and that
they combinedtheir incomesto pay monthly bills. She said that she and the defendant wereplanning
to get married and that they had saved money for a honeymoon. She acknowledged that she had
never seen the defendant spank or mistreat her children and that she had not been afraid to leave her
boys with him.

Ms. Ellisacknowledged that the defendant told her the following: On the day the victimwas
burned, the defendant was going to takeabath. As he was running water into thetub, the doorbell
rang, and hewent to answer it. Whilethe defendant wasat the door, Kyrusand the victim went from
their bedroom into the bathroom, and Kyrus put the victim into the bathtub. The defendant heard
the victim crying, went into the bathroom, and saw the victim sitting in the tub. Kyruswas standing
inthetub, and the victim was struggling to get out of it. Accordingto the defendant, the victim may
have gotten his black eye and busted lip from trying to get out of the tub. Shetestified that shedid
not believe the defendant’ s explanation for the victim’ sinjuries.

Ms. Ellisacknowledged telling someone that when she would draw abath for herself, Kyrus
would want to get into the tub and that the victim would follow Kyrus. She also acknowledged that
the commode was beside the tub and that a child could get into the bathtub by climbing onto the
commode. She said that although she had never seen her boys get into the tub that way, they had
climbed into the tub before. She said that the victim was right-handed and acknowledged that if he
tried to get into the tub, he probably would have done so by first swinging hisright leg over the side.

Delores Ellis, the victim’s maternal grandmother, testified that on September 1, 1999, she
was at work and received atelephone call from her daughter. She said that she went to the hospital
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emergency room and saw thevictim cryingand lying on astretcher. She said that she had never seen
achild that badly burned and that she had to leave the room. She said that the victim’s paternal
grandmother and the defendant’ s father also were at the hospital. She said that the victim had a
black eye, bruiseson his chest, and had been burned from hisgenitalsto hisfeet. She said that about
three days before the victim was burned, she kept the victim and Kyrus and that the boys werefine.
She said that she saw Kyrus at thehospital and that hedid not ook like he had been in hot bathwater
withthevictim. Shesaid that asaresult of the victim’ sburning, she got custody of the two boysand
that her daughter moved in with her. On cross-examination, Ms. Ellis acknowledged that her
daughter had never told her that the defendant mistreated the children.

Rosie Murray, the victim’s paternal grandmother, testified that she went to the hospital on
September 1. She said that the defendant wassitting in front of the victim and that Kyruswas sitting
on the defendant’ s lap. She said that the victim was upset, that his buttocks were burned, and that
hislegs were wrapped in bandages. She said that she did not see any burnson Kyrus. She said that
she had seenthe victimfour tofive days before and that the victim did not have bruises at that time.

Stephanie Storgion, a pediatrician at LeBonheur Children’s Medical Center, testified that
she examined the victim on September 2, 1999, and that the victim suffered second and third degree
burns. She said that when she examined the victim, she could not see his burns becausethey were
wrapped in bandages. She said that in addition to the burns, the victim had bruises on the inside of
hisright eyeand that hisleft eyeand lip were bruised and swollen. She said that the victim had other
bruiseson hisextremitiesand a strap-like mark on his back that was consistent with abelt. Shesaid
thefact that the victim was burned over alarge areaindicated that he suffered an immersioninjury,
as opposed to a splash injury. She said that immersion injuries result from a person being dunked
into aliquid and that if the victim had suffered splash burns, he would have suffered burnsto other
areas of his body, including his chest, upper arm, and face. She said that if the victim had been
splashed with hot water, his burns most likely would have been only first and second degree burns.
She said the distribution of the victim’s burns showed that he had been placed into hot water, as
opposed to accidentally falling into the water or the water being poured onto him. She said the
victim probably wasimmersed for more thanaminuteinwater that had atemperature of a least one
hundred fifty degrees. She said that based on the victim’ s bruises and the descriptions of his burns
in his medical report, she concluded that someone intentionally injured the victim.

On cross-examination, Dr. Storgion testified that in addition to examining the victim, she
talked to hismother. She said shedid not talk to the defendant. She said the physician whoinitially
evaluated the victim noted on the victim’'s medical report that the victim suffered an immersion
injury. She said that after she read the notation, she also concluded that the victim had suffered an
immersion injury. She denied concluding immediately that the victim had been aused. She said
that the back of the victim’ s legs had been burned and that the victim suffered a severe burn to his
right buttock. She said that if the victim had climbed into the bathtub and had come into contact
with hot water spilling out of the faucet, then other areas of the victim’s buttocks would have been
burned and the victim would have suffered splash burns. She acknowledged that the victim was



hooked up to an EKG monitor in the hospital and that tape used to hold the monitor’ sleads onto the
victim could have left marks on his body.

Jose Iglesias, a pediatric surgery fellow at LeBonheur Children’s Medical Center,
acknowledged that on September 1, 1999, he examined the victim and that the victim had second
and third degree burns on ten percent of hisbody. He said that the victim mainly was burned on the
back of hislegs. He said that the victim also was burned on the back of his thighs and part of his
buttocksand calves. He said thevictim’ sfeet were not burned. He said that the victim’ sburnswere
deep and that most werethird degree burns. Hesaid that the pattern of thevictim’ sburnslooked like
thevictim had been immersed in hot water. He said that after afew days, the victim’ s burns showed
no signs of healing and that he decided the victim needed skin grafts. He said that the victim was
in the hospital for about amonth and that the pattern of the victim’s burns indicated the victim had
been forced to sit in hot water.

On cross-examination, Dr. Iglesiastestified that the victim suffered deep burnsto both of his
legs but that the burns were worse on hisright side. He acknowledged that the victim’sright arm
had been burned and said that the victim also had small burns on both hands. Heagreed that aright-
handed child would tend to climb into a bathtub by putting the right side of the body into the tub
first. However, he said that if the victim had done that, the victim’s right foot would have been
burned. Dr. Iglesias acknowledged that if the victim had climbed into the tub and burned his right
side, then the victim’s |eft side could have been burned as the victim was trying to get away from
the water. He said, though, that the victim had to have been burned from water that had collected
in the bottom of the tub, not just from water that had been pouring out of the faucet. He
acknowledged that thevictim could have slipped and falleninto the bathtub. He said that theamount
of time the victim had to spend in hot water to get these second and third degree burns depended
upon the water’ s temperature and that if the water was hot enough, the victim’s burns could have
been instantaneous. He said, though, that water from a household faucet typically was not hot
enough to cause instantaneous burns and that the victim had to bein thewater for several seconds.

Dan Shell, aplastic and reconstructive surgeon, testified that he saw the victim on November
7, 2000. He said that on November 22, 2000, he performed surgery onthevictim’ sright leg inorder
to remove tough scar tissue that had formed on the back of the victim’ sright knee. He said that the
victim would need three more surgeries to remove additional scar tissue. He said that after the
surgery, the victim was able to extend and straighten his right leg and that the victim was able to
move both legs normally. He said that the victim’s legs would always be scarred.

Sergeant Sharonda Hampton from the Memphis Police Department’ s Child Abuse Squad
testified that on September 1, 1999, shewent to M ethodi st South Hospital to investigate achild with
second and third degree burns. She said that she spoke with the defendant briefly and that he was
cooperative. She said that the defendant answered her questions but did not provide a statement.

The defense called Omar McKinney, who testified that he was the defendant’s and Ms.
Ellis's neighbor in September 1999. He said that on the morning of September 1, he helped the
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defendant carry Kyrus and the victim upstairs to the defendant’ s apartment. He said that at 2:15
p.m., he returned to the defendant’ s apartment to borrow a cooking pot. He said that the defendant
answered the door and was wearing at-shirt and shorts. He said that he asked to borrow the pot and
that the defendant went into the kitchen while he waited outside the door. He said the defendant
returned with the pot, gave it to him, and that he and the defendant talked for afew minutes about
an upcoming ballgame. He said that he heard Ms. Ellis's children yell and tha the defendant ran
back into the apartment. He said he had thought the children were playing and went home.

On cross-examination, Mr. McKinney testified that he had borrowed cooking pots from
LaSonya Ellis and the defendant before. He said that when he went to the defendant’s apartment,
the defendant answered the door and said hewas running water for abath. He said he did not hear
running water. He denied telling Ms. Ellisthat he and the defendant were smoking marijuana and
drinking alcohol in the apartment on the day the victim was burned. He said that the weekend after
the victim was injured, Ms. Ellis came to his apartment and told his fiancee about what had
happened to thevictim. He acknowledged that hedid not tell Ms. Ellisabout what he had seen when
he went to borrow the pot from the defendant. He said that he had not talked to the defendant about
the case, and he denied tdling Ms. Ellis that the defendant promised him afavor in return for his
testimony.

Onrebuttd, LaSonya Ellistestified that after the victim was burned, the defendant told her
that Omar McKinney cameto their apartment to borrow a pot on September 1, 1999. She said that
about a year later, she saw Mr. McKinney and he told her the following: On the afternoon of
September 1, Mr. McKinney and the defendant were smoking marijuanaand drinking inMs. Ellis's
and the defendant’ sgpartment. The defendant ran water for abath, did not realizethewater washot,
and put thevictim into the bathtub. She said Mr. McKinney told her that the defendant was going
to do him afavor in return for histestimony. She said that after she talked to Mr. McKinney, she
told a prosecutor what he had said. A jury convicted the defendant of aggravated child abuse.

. SUFFICIENCY OF THE EVIDENCE

Thedefendant claimsthat theevidenceisinsufficient to support hisconviction. Specificaly,
he contends that the evidence does not show that he acted knowingly, which is an element of
aggravated child abuse. The state argues that the evidenceis sufficient. We agree with the state.

Our standard of review when the defendant questions the sufficiency of the evidence on
appeal is“whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essentia dements of the crime beyond a reasonable
doubt.” Jacksonv. Virginiag, 443 U.S. 307, 319, 9 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). We
do not reweigh the evidence but presumethat the jury hasresolved al conflictsin thetestimony and
drawn all reasonabl e inferencesfrom the evidence in favor of the state. See Statev. Sheffield, 676
S.W.2d 542, 547 (Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Questions
about witness credibility wereresolved by thejury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn.
1997).




As charged in the indictment, a person commits aggravated child abuse by committing the
offense of child abuse and the* act of abuse. . . resultsin serious bodily injury to the child.” Tenn.
Code Ann. 8 39-15-402(a)(1). Child abuseis defined as*“[a]ny person who knowingly, other than
by accidental means, treats a child under eighteen (18) years of age in such a manner asto inflict
injury.” Tenn. Code Ann. 8 39-15-401(a). Serious bodily injury is bodily injury involving “(A) a
substantial risk of death; (B) protracted unconsciousness; (C) extreme physical pain; (D) protracted
or obvious disfigurement; or (E) protracted |oss or substantiad impairment of afunction of abodily
member, organ, or mental faculty.” Tenn. CodeAnn. 8 39-11-106(a)(34). A person “actsknowingly
with respect to the conduct or to circumstances surrounding the conduct when the person is aware
of the nature of the conduct or that the circumstances exist.” In other words, a person knowingly
commits aggravated child abuse when the person knowingly treats a child in an abusive manner.

Viewed in the light most favorable to the state, the evidence supports the jury’ s finding the
defendant guilty of aggravated child abuse. LaSonya Ellistestified that when sheleft thevictimin
the defendant’ s care on the morning of September 1, 1999, the victim was uninjured. About five
hourslater, the defendant tel ephoned Ms. Ellisand told her that her oldest son Kyrus had burned the
victim. Ms. Ellisreturned hometo find that the victim had been severely burned on the back of his
legs and his buttocks and that he had ablack eye and abusted lip. Although the defendant told Ms.
Ellis that Kyrus picked up the victim and put him in the bathtub, Ms. Ellis sad that the victim
weighed more than Kyrus and that she had never seen Kyrus pick up thevictim before. In addition,
although the defendant told Ms. Ellis that he found the victim sitting in the bathtub and that Kyrus
was standing in the tub, Kyrus was not burned by hot water. Photographs that the state introduced
Into evidence show extensive, and obviously painful, scalding to thevictim’ slegs and right buttock.
Other photographs show that thevictim’ slegshave been severely scarred. Dr. Storgiontestified that
the pattern of the victim’s injuries indicated that he had been immersed in hot water for at least a
minute, and Dr. Iglesias believed that the victim had been forced to sit in hot water for severa
seconds. We conclude that arationa jury could have found beyond a reasonable doubt that the
defendant knowingly put the victim in hot water and caused the victim to be seriously burned. The
evidence is sufficient to support the conviction.

[I. DEFENDANT'SREFUSAL TO GIVE A STATEMENT

Next, the defendant claims that the trial court erred by failing to grant his request for a
mistrial when Sergeant Sharonda Hampton testified that the defendant refused to give a statement
to the police. He contends that even though the trial court gave the jury a curative instruction,
Sergeant Hampton’ stestimony “likely prejudiced the jury againg the defendant to the extent that it
had an effect on the verdict which could not have been prevented by the court’sinstruction.” The
state claimsthat Sergeant Hampton’ simproper testimony was cured by thetrial court’ sinstruction.
We believe the trial court did not abuse its discretion by refusing to grant the defendant’s mistrial
request.

During Sergeant Hampton’ s direct testimony, the following exchange occurred:



Did you speak with the defendant?
| briefly spoke to him after | spoke to the complanant.

Was he cooperative with you?

> O » O

Yes. He- - yeah. He answered my questions - - the brief
questions | asked him.

Q. Okay. Did he provide a statement?
A. No.

At that point, the defense asked to approach the bench. During a bench conference, the defense
asked the trial court to grant amistrial because the defendant had been under no obligation to talk
tothe police. Thedefense contended that thejury’s hearing that the defendant refused to talk to the
police combined with the fact that the defendant would not testify at trial was so prejudicial asto
warrant declaringamistrial. Moreover, thedefensewasafraid that acurativeinstruction would draw
the jury’s attention to Sergeant Hampton's testimony and asked that the court not give a curdive
instruction. Thetrial court, while agreeingthat the state’ s question and Sergeant Hampton’ sanswer
were improper, refused to grant the request for amistrid and instructed the jury as follows:

Ladies and gentlemen, the last question and answer that was asked
before we took this - - broke for a little bit, you in no way should
consider that in any way whatsoever. So it will be clear, there'sno
obligation, no duty at all by anyone & that point or any point to make
a statement to this officer; and it cannot be considered for any
purpose, for any purpose, that a statement at that time was not made.
We don’'t know the facts. We don’t know the circumstances. And
I’m going to instruct you in no way to consder that. Isthat clear? It
was absol utely inappropriateand improper, and | want you in no way
to consider that. Okay. Y ou may proceed.

The decision of whether to grant amistrial iswithin the sound discretion of the trial court.
Statev. McKinney, 929 SW.2d 404, 405 (Tenn. Crim. App. 1996). Normally, amistrial should be
declared only if thereis amanifest necessity for such action. Arnold v. State, 563 SW.2d 792, 794
(Tenn. Crim. App. 1977). This court will not disturb that decision unless there is an abuse of
discretion. Statev. Adkins, 786 S.W.2d 642, 644 (Tenn. 1990); Statev. Williams, 929 S.W.2d 385,
388 (Tenn. Crim. App. 1996).

Initidly, we note that although the defendant claims Sergeant Hampton testified that he
“refused” to give astatement, the trid transcript reveal s that when the state asked the witness if the
defendant gave astatement, Sergeant Hampton simply replied, “No.” We question whether ajuror
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would make an adverseinferencefrom the exchange. Nevertheless, evenif the state’ s question and
Sergeant Hampton' sresponsewereimproper, we concludethat the defendant hasfailed to show that
thetrial court abused itsdiscretion by failingto grant amistrial. After Sergeant Hampton answered
the gat€' s quedion, the defense immediatdy asked to approach the bench. Once Sergeant
Hampton’ sdirect testimony resumed, the state did not question her further about the defendant’ snot
talking to police. In addition, the tria court provided the jury with alengthy curative instruction.
Under these circumstances, the trial court properly refused to grant a mistrid.

1. JENCKSMATERIAL

Thedefendant claimsthat thetrial court erred by not ordering amistrial when the statefailed
to produce notes that a prosecutor made during a pretrial conversation with the victim’'s mother,
LaSonya Ellis. He argues that pursuant to Rule 26.2, Tenn. R. Crim. P., the state was required to
produce this Jencks material after Ms. Ellis's direct tesimony and that the state' s failure to do so
constitutes reversble error. As an aside to this claim, he asserts that because Ms. Ellis's rebuittal
testimony was admissible only to impeach Omar McKinney’ stestimony, thetrial court should have
instructed thejury that it could not consider Ms. Ellis stestimony as substantive evidence. Thestate
contends that the notes did not constitute a “ statement” under Rule 26.2 and does not address the
defendant’ s second claim. We agree with the state that it was not required to give the prosecutor’s
notes to the defense and conclude that the trial court did not err by failing to instruct the jury asto
Ms. Ellis's tegimony.

During Ms. Ellis s rebuttal testimony, she stated that Omar McKinney told her that he and
the defendant had been smoking marijuana and drinking before the victim was burned. On cross-
examination, the following exchange occurred:

Q. So Mr. McKinney told you all thiswhen? A year later?
A. That’s correct. That's- -

Q. A year from September 1, ‘99 would be sometime in
September of 2000; is that correct?

A. | can’'t give you a definite date. | know it was ayear later.

Q. Well, from September of 2000 until today, how long isthat?
October, November, December, January and February. Five
months? Did you contact any law enforcement officersor did
you contact anybody and tell them that?

A. | talked to [the prosecutor]. When | found out, | immediatdy
called her when | got to work.



Q. I’ ve been handed a piece of yellow paper with some writing
onit. It'snot signed. It'snot dated.

Q. Let me pass thisto you and see if you can identify it. Isthis
your handwriting?

[The state]: Judge, her testimony was that she cdled, Judge.

THE COURT: Approach the bench. . . . As| recadl the
testimony, she said she cdled and told [the prosecutor].

[Defense attorney]: | understand. But we adso asked for all
statements after she'd testified, and we weren't given those
Statements.

THE COURT: Unlessit’ sbeen (indiscernible) by her, it snot
a statement.

[Defense attorney]: Well - -

THE COURT: Y ou know, | think it’s not appropriate to ask
her about it unless you ask her firg if she gave or made a statement.

[Defense attorney]: | understand.

Q. Ms. Ellis, there appears no date on this statement. Do you
have a guess as to when this statement was given to counsel ?

A. No, sir, | don't.

Q. Youdo not. . .. | have nothing further.
Thedefendant’ sattorney did not request that thetrial court review the yellow paper nor did he move
to admit the paper as part of the record. During the defendant’s motion for new trial hearing, the

statetold thetrial court that the writings on the yellow paper were notesthat adistrict attorney made
from the attorney’s conversation with Ms. Ellis. In denying the defendant’s new trial motion, the



trial court ruled that the noteswere not “a statement in fact of what sheknew or what she was going
to testify to” and that, in any event, the defendant got to review the notes.

Rule 26.2, Tenn. R. Crim. P., provides, in pertinent part, as follows:

(a) Motion for Production. After a witness other than the
defendant has testified on direct examination, the trial court, on
motion of aparty who did not call thewitness, shall order the attorney
for the state or the defendant and the defendant's attorney, asthe case
may be, to produce, for the examination and use of themoving party,
any statement of thewitnessthat isin their possession and that rel ates
to the subject matter concerning which the witness has testified.

(e) Sanction for Failureto Produce Statement. If the other
party elects not to comply with an order to deliver a statement to the
moving party, the court shall order that the testimony of the witness
be stricken from the record and that thetrial proceed, or, if it is the
attorney for the state who el ects not to comply, shall declareamistrial
if required by the interest of justice.

(g) Definition. As used in this rule, a “statement” of a
witness means:

(1) awritten statement made by the witness that is signed or
otherwise adopted or approved by the witness; or

(2) asubstantially verbatim recital of an oral statement made
by the witness that is recorded contemporaneously with the making
of the oral statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a transcription thereof.

“Thedetermination of what constitutes aproduciblestatement isamatter that rests purely withinthe
discretion of thetrial judgeand can be set asde by the appdlate courtsonly if hisdecisionisclearly
erroneous.” State v. Daniel, 663 S.W.2d 809, 812 (Tenn. Crim. App. 1983) (considering Rule
16(a)(1)(F), the precursor to the current Rule 26.2).

Initidly, we note that the notes are not a part of the record on appeal. Nevertheless, the
defendant has presented no proof that the notesare substantially averbatim recital of Ms. Ellis'sord
statement or that the noteswere recorded contemporaneously with Ms. Ellis' s conversation with the
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prosecutor. Thus, we agree with the state that the defendant has failed to show that the attorney’s
notes constituted a “ statement” under Rule 26.2(g)(2). Moreover, we doubt that the prosecutor’ s
notes would fall within the purview of Rule 26.2. “Thiscourt has previously determined that notes
made by an investigator while interviewing a witness do not qualify under the definition of a
‘substantially verbatim recital’ of awitness' s oral statement under Rule 26.2. We believe that the
same holding would apply to notes made by an attorney.” State v. Jerry James Hayes, Carroll
County, dip op. a 6 (Tenn. Crim. App. Aug. 26, 1999) (citation omitted). Thus, the state’ sfailure
to givethe notesto the defense after Ms. Ellis sdirect testimony wasnot error, much lessreversble
error.

We now turn tothe defendant’ s claim that the trial court should have instructed thejury that
it could not consider Ms. Ellis' s testimony substantively. After Omar McKinney testified for the
defense, the state called Ms. Ellis to testify that Mr. McKinney told her that he and the defendant
smoked marijuanaand drank al cohol beforethevictimwasburned. Asthedefendant correctly notes
in his brief, such testimony was hearsay. See Tenn. R. Evid. 801(c) (providing that hearsay is“a
statement, other than one made by the declarant while testifying at the trial or hearing, offered in
evidenceto provethetruth of the matter asserted”); Tenn. R. Evid. 802 (statingthat hearsay evidence
generalyisinadmissible). However, our review of thetrial transcript revealsthat the defendant did
not object to Ms. Ellis stestimony. The supreme court has stated that atrial court “generally hasno
duty to exclude evidence or to provide a limiting instruction to the jury in the absence of atimely
objection.” Statev. Smith, 24 S\W.3d 274, 279 (Tenn. 2000). Thus, becausethe defendant did not
object to Ms. Ellis's testimony, the jury was entitled to consider it “as if it were, in fact, fully
admissible under the law of evidence” and no limiting instruction was necessary. |Id. at 280. The
defendant is not entitled to relief.

IV. EXCESSIVE SENTENCE

The defendant contends that his sentenceis excessive. Specifically, he claimsthat the trial
court improperly applied enhancement factor (6), that the persond injuriesinflicted on the victim
were particularly great, because that factor isinherent in the offense. See Tenn. Code Ann. § 40-35-
114(6). In addition, he claimsthat thetria court improperly applied enhancement factor (10), that
the defendant “had no hesitation about committing acrime when the risk to human life was high,”
because the state presented no evidence regarding that factor. See Tenn. Code Ann. § 40-35-
114(10). Finally, he contends that the trial court failed to consder his remorse, character, and
background as mitigating factors. See Tenn. Code Ann. § 40-35-114(13). The state contends that
even if the trial court improperly gpplied enhancement factors to the defendant’s sentence, the
sentence is not excessive because the trial court sentenced the defendant only to the presumptive
twenty-year sentence. Moreover, the state contends that the trial court was not required to consider
the defendant’ s remorse as a mitigating factor. We conclude that the defendant’ s sentence is not
excessive,

At the sentencing hearing, LaSonya Ellis testified that the defendant should receive the
maximum punishment because the victim had been through two or three surgeries and no longer
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wanted to take baths. She said that she had lost custody of her children and that she had to seek
counseling. She said that although she had loved and trusted the defendant, he had hurt her
tremendously. On cross-examination, Ms. Ellistestified that she lost custody of her boys because
the Department of Children’ s Servicesthought she and thedefendant woul d continueliving together
if the defendant got out of jail. She acknowledged that she blamed the defendant for her losing
custody of her boysand that she did not know the defendant wasfacing atwenty-five-year sentence.

Richard Faulkner, the defendant’s brother, testified that the defendant had a five-year-old
daughter and that he had never seen the defendant mistreat his daughter or any other child. He sad
that the defendant babysat Ms. Ellis'sboyswhen Ms. Elliswasworking and that he treated the boys
as hisown children. He said that it was not in the defendant’ s nature to abuse a child and that the
defendant was hurt to be charged with aggravated child abuse.

John David Washington, the defendant’ suncle, testified that he had known the defendant all
of the defendant’slife. He said that the defendant was aloving father to the defendant’ s daughter
and that the little girl appeared to love the defendant. He said that he had no knowledge of the
defendant mistreating his daughter and that he did not believe it was in the defendant’ s nature to
mistreat her.

The defendant testified that at the time the victim was injured, he was planning to marry
LaSonya Ellisand raise her children as hisown. He acknowledged that he had saved $8,000 for a
honeymoon and said he loved Ms. Ellisand her boys. He said that he wished he had never answered
the front door on September 1, 1999, and left the boys unattended. He said he never thought the
boys would climb into the bathtub.

According to the defendant’s presentence report, the then twenty-nine-year-old defendant
graduated from high school. The report shows that at the time of his arrest, the defendant had
worked at Complex Tooling and Molding for about twenty months and that after his arrest, he
worked at Guardian Fiber Glassfor aover ayear. The defendant stated that hewasin good physical
and mental health and that he started using marijuanawhen hewas eighteen yearsold. He stated that
he had not used marijuanasince 1996 and that he had not used alcohol since 1998. Thereport shows
that the defendant has numerous prior convictions, including theft of property, driving under the
influence, driving on arevoked license, and driving on a suspended license.

In sentencing the defendant, the trial court noted that as a Range I, standard offender, the
defendant’ s presumptive sentencefor hisconviction wastwenty years, the midpoint in the rangefor
aClass A felony. SeeTenn. Code Ann. § 40-35-112(a)(1). Thetrid court applied the following
enhancement factors: (1) the defendant has a previous history of crimina convictions or behavior
beyond that necessary to establish his range; (6) the personal injuries inflicted on the victim were
particularly great; and (10) the defendant *“ had no hesitation about committing acrimewhen therisk
to human lifewas high.” See Tenn. Code Ann. § 40-35-114 (1), (6), (10). Although the defendant
asked the trial court to mitigate his sentence, he did not argue at the sentencing hearing that any

-12-



specific mitigating factors applied to his conviction. The trid court did not apply any mitigating
factors and sentenced the defendant to twenty years.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court’s determinations are correct. Tenn. Code Ann. § 40-35-401(d). As the Sentencing
Commission Comments to this section note, the burden is now on the defendant to show that the
sentenceisimproper. Thismeansthat if thetrial court followed the statutory sentencing procedure,
made findings of fact that are adequately supported in the record, and gave due consideration and
proper weight to the factorsand principlesthat are relevant to sentencing under the 1989 Sentencing
Act, we may not disturb the sentence even if adifferent result werepreferred. Statev. Fletcher, 805
S.W.2d 785, 789 (Tenn. Crim. App. 1991).

However, “the presumption of correctness which accompanies the trial court’s action is
conditioned upon the affirmative showing in therecord that thetrid court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). In thisrespect, for the purpose of meaningful appellate review,

the trial court must place on the record its reasons for arriving at the
final sentencing decision, identify the mitigating and enhancement
factors found, state the specific facts supporting each enhancement
factor found, and articulate how the mitigating and enhancement
factorshave been eval uated and bal anced in determining the sentence.
T.C.A. 8 40-35-210(f) (1990).

State v. Jones, 883 S.W.2d 597, 599 (Tenn. 1994).

Also, in conducting ade novo review, we must consider (1) the evidence, if any, received at
the trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing alternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on
hisown behalf, and (7) the potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102,
-103, -210; see Ashby, 823 S.W.2d at 168; State v. Moss, 727 S.W.2d 229, 236-37 (Tenn. 1986).

The sentence to be imposed by thetrial court is presumptively the midpoint in the range for
aClass A felony unless there are enhancement factors present. Tenn. Code Ann. 8§ 40-35-210(c).
Procedurdly, thetrial court isto increase the sentence within the range based upon the existence of
enhancement factors and, then, reducethe sentence as gppropriae for any mitigating factors. Tenn.
Code Ann. 8 40-35-210(d)-(e). Theweight to be afforded an existing factor isleft tothetrial court’s
discretion so long as it complies with the purposes and principles of the 1989 Sentencing Act and
its findings are adequately supported by the record. Tenn. Code Ann. 8§ 40-35-210, Sentencing
Commission Comments; Moss, 727 SW.2d a 237; see Ashby, 823 SW.2d at 169.
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We agree with the defendant that the trid court improperly gpplied enhancement factor (6)
regarding the victim’sinjuries being particularly great. Tenn. Code Ann. 8 40-35-114 specifically
prohibitsusing enhancement factorsthat areelements of the offense, and our supreme court hasheld
that “proof of serious bodily injury will always constitute proof of particularly great injury.” State
v. Jones, 883 SW.2d 597, 602 (Tenn. 1994). Thus, because serious bodily injury is an element of
aggravated child abuse as charged in the indictment in this case, it was error for thetrial court to
apply enhancement factor (6) to the defendant’s sentence. We also believe that the trial court
improperly applied enhancement factor (10) regarding the defendant’ s having no hesitation about
committing a crime when the risk to human life was high. Although the evidence shows that the
victim suffered extreme physical pain and burns that resulted in obvious disfigurement, the state
presented no proof that the victim’ s burns were life threatening. See Jones, 883 S.W.2d at 602-03.
(providing that enhancement factor (10) is not necessarily inherent in an offense that includes a
serious bodily injury element).

Nevertheless, the defendant’s sentence is not excessive because the trial court did not
increase it above the presumptive sentence of twenty years. Moreover, based upon our de novo
review, we believe that under the facts of this case, the trial court could have applied other
enhancement factors to the defendant’ s sentence. For example, the victim, less than two years old
on September 1, 1999, was particularly vulnerable because of his age, and the defendant, who had
lived with the victim for six months and often acted as the victim’s caregiver, abused a position of
privatetrust. See Tenn. Code Ann. § 40-35-114(4), (15). Thetrial court’simproper application of
enhancement factors did not result in the defendant receiving an excessive sentence.

Asto the defendant’ sclaim that thetrial court failed to consider hisremorse, character, and
background as mitigating factors, weagain concludethat thetrial court did not err. At the sentencing
hearing, the defendant expressed remorse for answering the door on September 1 and leaving the
boys alone. However, the defendant maintained that Kyrus put thevictim in the bathtub. Asto his
character and background, the defendant acknowledges abusing illega drugs in the past, and his
presentence report shows that he has committed various offenses. Thus, the trial court did not err
by failing to mitigate the defendant’ s sentence, and the defendant has failed to demondrate tha his
sentenceis excessive.

Based on the foregoing and the record as awhole, we affirm the judgment of thetrial court.

JOSEPH M. TIPTON, JUDGE
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