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OPINION
FACTS

The defendants weretried jointly before a Marion County Circuit Court jury from August
15-16, 2000. The State’ sfirst withesswasthevictim, Randy Hutchins, who testified that at thetime
the eventsinthis casetook place, he lived in atravel trailer on Hicks Holler Road, approximately
200 yards from Bobby Pryor, who lived in a house on the other side of the road. Pryor dso owned
atrailer park, consisting of three or four trailers, located across from the victim’ strailer on Hicks
Holler Road, and on the other side of a small road that ran beside Pryor's house, apparently
perpendicular to Hicks Holler Road. According to the victim’ stestimony, early on the morning of
November 8, 1999, he drove his 1976 Chevrolet Blazer across the road to one of the trailers in
Pryor’strailer park, which was being leased by a man for whom the victim occasionally worked.
Thevictim tegtified that he got out of hisvehicle, walked to thetrailer’ sdoor, and knocked. Asthe
victim was standing at the door, Pryor came out of his house with abaseball bat, ran across the road
beside his house over to thevictim, and said, “[Y]ou’'d better have your gun because I'm going to
kill you.” Thevictim tedtified hetold Pryor that he did not want any trouble and would leave, but
Pryor said no, he was going to kill him.* The victim got back inside his vehicle and began backing
out of thedriveway, while Pryor began beating all over the vehicle with the baseball bat, hitting the
hood repeatedly and beating the windows out of the vehicle. The victim said that Ray was standing
on Pryor’s porch during the incident, but he did not participate. After leaving the trailer park, the
victim drove to amotel down the street, where he telephoned the sheriff’ s department to report the
incident. He then drove to the county courthouse to obtain a warrant.

The victim testified that the second incident occurred at about 1:30 p.m. that same day, as
he was visiting awoman who lived on Highway 41, which isintersected by HicksHoller Road. He
said he was standing outside talking to the woman when he saw Pryor come out of Hicks Holler
Road in his pickup truck, “burning the tires,” with Ray in the vehicle beside him. At sight of the
defendants, the victim ran for his Blazer, making it inside just as the defendants pulled in.
According to the victim, Pryor drove his truck into the side of the Blazer, knocking the victim
sideways off his seat. Both defendants then jumped out of the truck and began beating the Blazer
al over, with Pryor once again using a baseball bat. The victim testified that he was lying on the
floorboard kicking his feet up and trying to get the Blazer started when Ray reached in the open
window and took his six-shot .22 caliber revolver off hisdashboard. The victim explained that he
had retrieved the gun from his house after the morning incident because he feared for hislife. He
said that after getting the Blazer started, he reached up, put it in reverse, and then pressed down on

1The victim testified on direct examination that therewereill feelings between himself and Pryor beforethedate
the events in this case transpired, but he did not know the reason for the ill will. On cross-examination, however, he
acknowledged having had earlier confrontations with Pryor over whether Pryor had theright to prevent him from entering
the trailer park. The victim denied that the reason Pryor ordered him to stay away was because he believed the victim
to beinvolved indrug transactionsin the park. The victim testified, instead, that Pryor wanted him to stay away because
there was “a lot of stuff going on at [Pryor’s] house,” and Pryor believed the victim to be working as a confidential
informant for the police.
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the accelerator with hishand. The Blazer went backwards, hit aditch, and spun around. When the
victimraised his head, he saw Ray standing in front of the Blazer with the victim’sgun in his hand.
Thevictim testified that the Blazer was still moving backwards, away from the defendants, as Ray
fired two shots into the windshield, towards the victim’s face. The victim said he then jerked the
vehicleinto gear and “ cut out down theroad.” As he was driving away, another shot was fired at
the back of his vehicle, striking one of the tires. The victim identified photographs showing the
damage to his vehicle and estimated that the fair market value of the vehicle before and after the
damage was approximately $4500 and $1000, respectively.

The victim testified on cross-examination that Pryor had confronted him a couple of times
in the past, ordering him to stay off his property and off the road that ran beside his house. The
victim believed, however, that Pryor had no right to prevent him from using the county road, or from
visiting at atrailer he had leased to someone else. Hesaid that Pryor beat his Blazer with aball bat
during one of those previous encounters, putting a dent in the back of the vehicle. The victim
testified hetook the bat away from Pryor and did not report theincident to the police. He denied that
he swung the bat at Pryor or pointed agun at him, although he admitted that he probably had hisgun
in the console of his Blazer at that time.

The victim was positive that he did not pull his gun on either defendant on November 8,
1999. Hetestified that hisgun waslying in theleft corner of his dashboard, behind some tools and
downinahole. He said that Ray was beating at hisvehiclewith ashort club when hereached inside
and took the gun from the dashboard. Upon further cross-examination, the victim testified that Ray
was trying to beat him, inside the vehicle, when he reached and took the gun. The victim also
testified, for the first time on cross-examination, that the first shot Ray fired struck the floorboard
of the vehicle beside where the victim was lying. The victim explained that he had not taken
photographs of that bullet hole because he did not think the hole made by his small caliber weapon
in the carpet would be detectable in a photograph.

Court Officer Marion Duggan, an employee of the Marion County Sheriff’s Department,
testified that he was dispatched to Pryor’ sresidence on November 8, 1999, regarding an altercation
between Pryor and the victim. Ray was on the front porch when he arrived, and Pryor was inside
sitting on a couch. Pryor invited him in and gave him a pistol that wasin a plastic sandwich bag,
which Duggan took to thejail and turned over to an investigator. At some point, Duggan also saw
the victim’svehicle. Hetestified that he remembered seeing some small holes in the vehicle that
might have been caused by a gun but could not remember anything el se about the vehicle.

Marion County Sheriff’s Department Detective Gene Hargis testified that the victim came
to his office on November 8, 1999, to tell him about the afternoon incident and to show him the
damage to his vehicle. Detective Hargis's memory was that there were four small holes in the
vehiclethat appeared to have been made by asmall caliber weapon: onein the passenger door, two
in the front windshield, and possibly one in the tailgate area. In addition, there were afew dlivers
of broken glassin the back of the vehicle, and the | eft rear tire was going flat.



The defendants presented one witnessin their defense, Kenneth Baisden, an eyewitnessto
the afternoon incident, who said he did not know any of the partiesinvolved. Baisden testified he
was outside afish market on Highway 41 at about 1:30 or 2:00 p.m. on November 8, 1999, when he
heard loud cursing. When he looked up, he saw a Chevrolet Blazer and a small pickup truck
approximately 100 feet from him, at a house across the highway. He next saw the defendants get
out of the truck, Pryor approach the victim’ s door, and the victim point agun out the window of the
Blazer at Pryor's head. Baisden testified that Ray lunged across the hood of the pickup truck,
knocked the gun out of the victim'’s hand, and then bent to pick it up from the ground. He sad that
at the very instant Ray was reaching down to get the gun, Pryor “was trying to reach through the
window to get [the victim].” The victim then took off in the Blazer, spun around, and headed
straight back toward the defendants, in an apparent attempt to runthem over. Atthat point, Ray fired
what Baisden believed were two shots through the windshield. The victim ducked down, turning
the steering wheel and causing the vehicle to swerve from the defendants and go over a ditch.
Baisden testified that Ray was till shooting at the victim at that time. He said he did not see
anything in Ray’ s hands when he dived across the hood of Pryor’struck to knock the gun from the
victim’' shands, and that Ray did not begin shooting until the victim had spun hisvehicle around and
was driving back toward Ray and Pryor.

On cross-examination, Baisden testified that Ray climbed on the bumper of Pryor’ svehicle
and lunged across the hood to get to the gun in the victim’'s hands. When questioned about the
practicality of that scenario, Baisden testified, contrary to hisdirect examination testimony, that Ray
was ableto reach thevictim before the victim had achanceto shoot because the victim had to search
his vehicle for the gun while Ray was lunging across the hood. Upon further questioning, Baisden
changed his testimony again, stating that he did not see the victim searching for his gun and that
everything occurred all at once. He said that the defendants had pulled their vehicle against the
victim’' svehiclein such away asto makethem “up against him,” and he agreed that the victim never
got out of thevehicle. Onredirect, he testified that the victim was holding his gun only six to eight
inchesfrom Pryor’ shead. Baisden testified on recross-examination that he heard someoneyell “son
of abitch, motherfucker, I’'m going to kill you, kill you,” but he could not determine who said those
words.

ANALYSIS
I. Alleged Jury Tampering

As hisfirst issue, Ray contends that he was denied afair trial because the victim tampered
with the jury. He asserts that there were three instances in which the victim either had improper
contact with jurors or attempted improper contact: (1) when the victim spoke to ajuror about the
juror’s job and a mutual acquaintance; (2) when he asked the court clerk, who was handing out
paychecksto jurors, if she had acheck for him also; and (3) when he attempted to speak to another
juror in the hallway of the courthouse. Ray argues that the victim’'s conduct created arebuttable
presumption of prejudice, which the State failed to overcome. The State argues that the trial court



correctly found that there was no evidence that the defendants were prejudiced by the victim’s
conduct and, therefore, did not abuse its discretion in refusing to declare amistrial.

Thejury in this case was not sequestered. The record reflects that after abreak in thetrial,
Ray’s counsel informed the trial court that Ray had seen the victim talking to Mr. Lowery, one of
the jurors, during the break, and that Ray’ s wife had told Ray that Mr. Lowery was the third juror
to whom the victim had talked. During the jury-out hearing that followed, the victim said that he
had asked the clerk, who was giving out checks to the jurors, if she had a check for him, too.? He
also acknowledged having spoken to Mr. Lowery, telling the trial court that he had asked what he
didfor aliving, and that Mr. Lowery had told him hedrove atruck. The victim denied having had
any conversation about the case, and claimed not to have realized that the tria court’s earlier
admonition to the jurors not to tak with anyone included talking with him about matters unrelated
to the case.

When Mr. Lowery was questioned in turn, heinformed thetrial court that he and the victim
had “chit chat[ted]” during the break about his work and whether he knew aman named Flynn for
whom the victim had once worked, but they had not talked about the case. He estimated that the
entire conversation lasted one or two minutes and said that it occurred on the walkway outside the
courtroom, within sight of some of the other jurors. He said that the conversation would not
influence his decision in the case.

Thetrial court expressed its belief that the conversation had been innocent, but announced
that it would nonetheless remove Mr. Lowery from the jury to avoid any possible taint of the jury
verdict. The court overruled the defendants’ motion for amistrial, finding that the defendants were
not prejudiced by either the removal of Mr. Lowery from the jury, or the fact that the victim had
asked for a paycheck in the presence of thejurors. With regard to the latter instance of alleged jury
tampering, the trial court found that the victim’s behavior, rather than prgudicing the jury against
the defendants, would more likely have the opposite effect of diminishing the victim’s credibility.
When the remaining jurorswere brought back into the courtroom, thetrial court first informed them
that Mr. Lowery had been removed because of having engaged in conversationwiththevictim. The
court then questioned whether any of the remaining jurorshad had any conversation with thevictim,
including just to say hello or goodbye, and whether they had seen any other jurorstalking with him.
None of thejurorsindicated that they had, and thetrial continued with the alternate juror taking Mr.
Lowery's place.

No other mention was made during thetrial of thevictim’s having atempted to contact any
other jurors. However, during the hearing on the motion for a new trial, Marion County Sheriff’s
Deputy Mark Gardner testified that he was serving as a court officer during the defendants’ trial
when he observed the victim attempting to initiate aconversation with one of themalejurorsoutside
the courtroom by asking him if he knew a particular individud. He said that he told the victim to
move on, and no communication occurred between the victim and the juror about the case.

2 The clerk confirmed that the victim had asked her for a check in the presence of the jurors.
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Gardner’s memory was that the contact occurred at some point after Mr. Lowery had aready been
excused from the jury.

Ray cites State v. Y oung, 866 SW.2d 194, 196 (Tenn. Crim. App. 1992), to argue that the
victim’'s contacts with the jurors were sufficient to creae a rebuttable presumption of prejudice,
which then shifted the burden to the State to show that the contacts and communication were
harmless. However, in order to shift the burden to the prosecution to demonstrate the harml essness
of the communication, “the threshold question is whether the statement communicated to the jury
was prejudicia to the Defendant.” State v. Parchman, 973 SW.2d 607, 612 (Tenn. Crim. App.
1997). Moreover, when ajury isnot sequestered, the defendant hasthe burden of showing morethan
mere interaction between jurors and third partiesin order to shift the burden to the prosecution to
demonstrate that no prejudice to the defendant occurred. State v. Blackwell, 664 S.W.2d 686, 689
(Tenn. 1984); State v. Clinton, 754 SW.2d 100, 103 (Tenn. Crim. App. 1988). Instead, the
defendant must show that some extraneous prejudicial information or improper outside influence
was imparted or brought to bear on the jury. Clinton, 754 S.W.2d at 103 (quoting Blackwell, 664
S.W.2d at 689).

The defendants were unable in this case to show that the victim imparted any extraneous
prejudicial information to thejurorsor exerted any improper influence onthem. Tothecontrary, the
record makesit clear that the conversationsthe victim had with the jurors, regarding work or mutual
acquaintances, were in no way directly related to the case. Ray contendsthat the victim’s actions
and conversationsamounted to an attempt to ingratiate himself with the jurorsand thereby influence
the outcomeof thetrial. Hearguesthat the fact that the victim approached other jurorsafter thetrial
court specifically instructed him not to have any contact with the jury makesit clear that thevictim’s
conduct was not innocent but, instead, was a deliberate attempt to win favor with thejurors. We
disagreethat the victim’ s actions make it clear that he was attempting to win favor with thejurors.
Furthermore, even if this was the victim’s intention, there is no evidence that he succeeded. We
therefore conclude that the trial court did not err in denying the defendants' request for amistrial,
or in denying their motion for anew trial on the grounds of alleged jury tampering.

[I. Trial Court’sAlleged Partiality

Ray next contends his due process rights were violated because the trial court exhibited
partiality towards the State by, inter alia: (1) making comments in the presence of the jury that
conveyed the message that defense counsel was acting improperly; (2) instructing the State during
ajury-out hearing on how to prove damages; (3) rulingthat defense counsel could not cross-examine
the victim about his criminal history; and (4) failing to inform the jurors that the victim, aswell as
Mr. Lowery, had engaged in improper behavior by conversing with each other.

It is axiomatic that a defendant has the right to have afair and impartial judge preside over
histrial. See Statev. Brock, 940 S.\W.2d 577, 581 (Tenn. Crim. App. 1996). The conduct or action
of atrial judge can result in an abridgement of a defendant’s right to due process. See State v.
Benson, 973 S.W.2d 202, 207 (Tenn. 1998) (defendant alleged that the trial judge had solicited a
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bribe from him); State v. Brock, 940 SW.2d 577, 581 (Tenn. Crim. App. 1996) (“Over the
Defendant’ sobjection, thetrial judge asked the Defendant the question that placed in the record the
only evidence to support the jury’s finding of an essential d ement of the offense.”). However, in
this case, we find nothing in the record to show that the trial judge was not fair and impartial.

Ashisfirst example of dleged partiality, Ray cites commentsthetrial court made during a
portion of thetrial in which defense counsel was cross-examining the victim about the warrants he
had signed in connection with the case. Ray argues that the trial court’s remarks suggested to the
jury that defense counsel was somehow behavingimproperly. Wedisagree. Thecommentsoccurred
as counsel for the codefendant was questioning the victim about inconsistencies between his trial
account and hisstatementsin thewarrants. After thevictim had acknowledged that the warrantsdid
not include any information about Ray shooting at his vehicle, counsel asked the victim to confirm
that it was his signature at the bottom of warrant “number 36287.” The trial court interrupted,
seeking clarification on the number, and stating, “| waslooking in the file and for some reason that
particular warrant isnot in thisfileandif it’sa copy it may or may not be the correct warrant.” The
trial court also said that “ maybethosearen’ t theapplicablewarrants, | don’t know.” Defensecounsel
explained that someconfusion could haveresulted becausethe case had come up and been dismissed
on severd different occasions before findly being put back on the docket for that day’s trial.
Counsel then continued with cross-examination, obtaining the victim’ sacknowledgment that it was
his signature on the warrant. When counsel moved to have the document admitted into evidence,
the trial court made the following comment: “Well, there might be an issue of relevance here. |
don’t know why that one apparently has disappeared, it sjust not in thisfile, and maybe it was an
original session warrants that for some reason didn’t get put in this case, but it's — | have some
question.”

Nonethe ess, when the State announced that it had no objection, thetrial court admitted the
document into evidence. After admitting the second warrant into evidence as well, the trial court
asked counsel to approach the bench, stating that “this is troubling me.” The conversation that
followed, in which thetrial court questioned counsel further about the confusion with the warrants,
occurred at the bench, and thetrial court made no further comments on the subject in the hearing of
thejury. Wefind nothing in thetria court’s commentsthat can be construed as a suggestion to the
jury that defense counsel was behaving improperly. Nor did the trial court’s comments give any
suggestionthat it wasfavoring the prosecution over the defense. SeeStatev. Caughron, 855 S.W.2d
526, 536 (Tenn. 1993) (stating that atrial judge should be careful not to express any thought that
might lead the jury to infer that the judge favors one or the other side in a criminal case) (citing
Brooksv. State, 213 SW.2d 7, 10 (Tenn. 1948)).

The instruction on how to prove damages occurred in the context of thetrial court’s having
sustained a number of objections raised by defense counsel to both the form of the prosecutor’s



guestions and the nonresponsive answers given by the victim.®> During the jury-out hearing that
followed, the trial court did not, as Ray claims, exhibit partiality by atempting to help the State
proveitscase. Instead, the court told the prosecutor that he could ask the victimif he knew the fair
market value of the vehicle before and after the damage occurred, and, if hedid not, the State would
berelegated to proving misdemeanor, rather than felony, vandalism. Duringthe extended arguments
onthismatter, counsel objected tothetrial court’ ssuggesting how the State might prove the amount
of damages, whilerecognizing “what the Court’ sdoing intryingto movethiscasealong.” Weagree
that thiswas the trial court’ s intention.

We also find no meritin Ray’s assertion that the trial court exhibited partiaity by refusing
to allow defense counsel to cross-examinethe victim on hiscriminal history, or by failing to inform
thejury that thevictim acted improperly in talkingwith thejurors. First, we notethat it was counsel
for the codefendant who sought to question the victim about hisconviction. Therecord reflectsthat
counsel for the codefendant sought, in connection with questioning thevictim about his ownership
of the gun, to bring up evidence of hisstatusasaconvicted felon. During ajury-out proffer of proof,
the forty-six-year-old victim testified that the crime resulting in his status as a convicted felon
occurred when he was 19 yearsold. The trial court refused to admit the evidence of the victim’s
criminal history, concludingthat it had almost no probative value and wasvery prejudicial. Wefind
no bias on the part of the trial judge in thisruling. We also find nothing inappropriate in the trial
court’ sinstruction to thejury regarding the dismissal of Juror Lowery:

Ladies and gentlemen, you notice that Mr. Lowery is no
longer with us. Thereason for that isthat he had conversations with
[the victim], and given that conversations as innocuous as they may
or may not have been, we didn't — we couldn’t let him stay on the

jury.

L et me ask this question of the remainder of you, have any of
you had any communi cation with[thevictim] inany way during these
[sic] last break or two, even if it’sjust to say hello or goodbye, did
anybody else on the jury talk with thisman at al? Anybody?

Anybody see anybody else?

Okay. I’'mtaking you at your word. | think you have not had
contact, we' re going to proceed on.

Werespectfully disagree with the defendant’ sassertion that thetrial court denied themotion
to dismiss the charges with prejudice because of the concern that “these defendants might escape

3 The prosecutor initially asked the victim if he knew the amount of damage caused to his vehicle. Defense
counsel objected to the form of the question, and the trial court sustained the objection, telling the prosecutor that the
proper method was to show the fair market value of the vehicle before and after the damage.
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punishment,” or that the* court had made up its mind that something had happened and it wasgoing
to let the jury decideit.” The record supports neither of these claims nor that the trid court, by
certain of itsrulings, violated the defendant’ s right to due process.

[11. Sufficiency of the Evidence

Ashisthird issue, Ray challengesthesufficiency of the evidencein support of hisvandalism
conviction, arguing that the proof that he caused damage to the victim’s vehicle was insufficient.
Ray first suggests that the victim’ s testimony regarding the damage to his vehicle was not credible,
asserting that “[t]he only evidence submitted by the State to support the charge of vandalism that
doesnot involve aweighing of thetestimony of thevictim or placingany judgment on hiscredibility
arethe photographs of the victim’ svehicle,” which, he claims, “fail[] to disclose any damage to the
windshield consistent with that which would occur from abal bat.” Ray concedesthe photographs
reveal damageto the driver’s side door of the vehicle, but he argues there was no evidence that he
either “caused or contributed” to that condition.

When the sufficiency of the convicting evidenceisraised asan issue on appeal, weapply the
familiar rulethat the relevant question of thereviewing court is“whether, after viewing the evidence
inthelight most favorableto the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Jackson v. Virginia 443 U.S. 307, 319, 99 S.
Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see also State v. Evans, 838 S.W.2d 185, 190-92
(Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R. App. P.
13(e) (“Findings of guilt in criminal actionswhether by thetrial court or jury shall be set asideif the
evidence is insufficient to support the findings by the trier of fact of guilt beyond a reasonable
doubt.”). All questionsinvolving the credibility of witnesses, the weight and value to be given the
evidence, and all factual issues are resolved by the trier of fact. See State v. Pappas, 754 S.W.2d
620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury, approved by the tria judge,
accreditsthe testimony of the witnessesfor the State and resolves all conflictsin favor of the theory
of the State.” State v. Grace, 493 SW.2d 474, 476 (Tenn. 1973). Our supreme court stated the
rationale for thisrule:

Thiswell-settled rule rests on a sound foundation. The trial
judge and the jury see the witnesses face to face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and
jury arethe primary instrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. In thetrial
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with awritten record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted



defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tugale, 639
SW.2d 913, 914 (Tenn. 1982).

Tennessee’ svandalism statute provides in pertinent part that “[a]ny person who knowingly
causes damage to or the destruction of any real or personal property of another . . . knowing that the
person does not have the owner’ s effective consent is guilty of an offenseunder this section.” Tenn.
Code Ann. § 39-14-408(a) (1997). “*Damage,” for the purposes of the statute, “includes, but isnot
limited to: (A) [d]estroying . . . property; or (B) [t]lampering with property and causing pecuniary
lossor substantial inconvenienceto theowner[.]” 1d. §39-14-408(b)(1)(A)-(B). Thestatutefurther
providesthat “[a] ctsof vandalism areto bevalued according to the provisionsof 8§ 39-11-106 (a)(36)
and punished as theft under § 39-14-105." |d. § 39-14-408(c)(1). Tennessee Code Annotated
section 39-11-106(a)(36)(A)(i) defines“value” as”[t]hefair market value of the property . . . at the
time and place of the offense[.]” Under Tennessee Code Annotated section 39-14-105, the value
of any vanddized property will determine the grade of the offense.

Baisdentestified that he did not see Ray beet thevictim’ svehicle, and that he did not seehim
with anything in his hand when he lunged for the victim’s gun. The victim, on the other hand,
testified that Ray wasarmed with ashort club, and that he participated with Pryor in“beating all over
the truck [the victim’ s Blazer].” The credibility of witnesses and the weight to be accorded their
testimony is accorded to the jury as the trier of fact. See State v. Pappas, 754 S.W.2d 620, 623
(Tenn. Crim. App. 1987). Photographs of the vehicle show a number of dents and scratches all
around the vehide, including thedriver’'ssidedoor. Viewedinthelight most favorableto the State,
the evidence in this case was sufficient to prove that Ray (1) knowingly caused damage to the
victim’' svehicleand (2) knew hedid not havethevictim’ seffective consent to do so. We, therefore,
conclude that the evidence was sufficient to support Ray’s misdemeanor vandalism conviction.

V. Defective Indictment

As his final issue, Ray contends that count one of his indictment was faally defective
becauseit omitted the words “State of” in the phrase * against the peace and dignity of the State of
Tennessee.” The State responds by arguing that the indictment met the constitutional and statutory
requirements of providing notice to the accused and was not rendered void by virtue of the omitted
language. We agree with the State.

An indictment must inform the accused of “the naure and cause of the accusation.” U.S.
Const. amend. VI; Tenn. Const. art. I, § 9. In addition, Tennessee Code Annotated section 40-13-
202 requires that an indictment

state the facts constituting the offense in ordinary and concise
language, without prolixity or repetition, in such a manner as to
enableaperson of common understanding to know what isintended,
and with that degree of certainty which will enable the court, on
conviction, to pronounce the proper judgment.
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An indictment that achieves its “overriding purpose of notice to the accused will be
considered sufficient to satisfy both constitutional and statutory requirements.” Statev. Hammonds,
30 SW.3d 294, 300 (Tenn. 2000). Our supreme court has held that an indictment is sufficient to
satisfy notice requirements if it “contains allegations that (1) enable the accused to know the
accusation to which answer is required; (2) furnish the trial court an adequate basis for entry of a
proper judgment; and (3) protect the accused from a subsequent prosecution for the same offense.”
Id. at 299 (citing State v. Hill, 954 SW.2d 725, 727 (Tenn. 1997)).

Theindictment in this case was clearly sufficient to satisfy the overriding purpose of notice
to the accused. Count one of the indictment charged the following:

RANDY RAY and BOBBY PRYOR on the 8th day of
November, 1999 in Marion County, Tennessee, and before the
finding of this Indictment, did unlawfully and knowingly make an
assault upon the person of one Randy Hutchins, and did cause the
said Randy Hutchinsto reasonably fear imminent bodily injury, said
assault being accomplished by the use of a deadly weapon, to wit:
gun, vehicleand bat, inviolation of T.C.A. 39-13-102, all of which
is against the peace and dignity of Tennessee.

Ray argues that the omission of the words “state of” is sufficient to render count one of the
indictment fatally void. Werespectfully disagree. In Hill, our supreme court, emphasizing that an
indictment need not conform to strict pleading requirements, explained that an analysis of the
sufficiency of an indictment should be approached “‘ from the broad and enlightened standpoint of
common sense and right reason raher than from the narrow standpoint of petty preciosty,
pettifogging, technicality or hair splitting fault finding.”” Hill, 954 S.W.2d at 728 (quoting United
States v. Purvis, 580 F.2d 853, 857 (5th Cir. 1978)). Although count one of the indictment failed
to include the words* state of,” it nonethel ess put the defendant on notice that he was charged with
aggravated assault accomplished with the use of a deadly weapon, including the specific deadly
weapons alleged to have been used. It also named a specific victim and a specific date for the
offense, and it referenced the statute that he was chargedwithviolating. Theindictment additionaly
alleged that the offense occurred in Marion County, Tennessee. “ Solong asan indictment performs
its essentid constitutional and statutory purposes, a defect or omission in the language of the
indictment will not render the judgment void.” Hart v. State, 21 S.W.3d 901, 903 (Tenn. 2000)
(citing Dykes v. Compton, 978 S.\W.2d 528, 529 (Tenn. 1998)). Thisissue, therefore, is without
merit.
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CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the judgment of thetrial court.

ALAN E. GLENN, JUDGE
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