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OPINION

The proof in the record establishes that while the thirty-year-old defendant was serving as
a Rutherford County Sheriff's Department school resource officer, he was involved over a period
of severd monthsinsexual relationshipswith two teenagegirls, C.F. and A.Y .,! who were students
at the school. The defendant pled guilty to one count of sexual battery by an authority figure, a
Class C felony, and one count of statutory rape, a Class E felony, for each victim, for atotal of four
convictions as a Range | standard offender. See Tenn. Code Ann. 88 39-13-506, -527 (1997). As
part of the plea agreement, he received a tota effective sentence of five years. Following a
sentencing hearing, thetrial court rejected the defendant’ s request for alternative sentencing.

1It is the policy of this court to refer to child victims of sexual crimes by their initials.



The record consists not only of the sentencing hearing transcript, but also additional
transcripts of prior hearings. According to the testimony of C.F. at the sentencing hearing and at
prior hearings, she was a fourteen-year-old eighth grader at the school where the defendant was
assigned asaschool resource officer. The defendant gave her histelephone number during aschool
dance. She said she began visiting the defendant’ s gpartment, where she and the defendant engaged
in sexual relations on five or six separate occasions between December 1999 and April 2000. She
testified the defendant also provided her with alcohol and marijuanaduring their trysts.

C.F. stated her first sexual contact with the defendant involved only oral sex, but thereafter
each episode involved oral sex followed by sexual intercourse. C.F. testified the defendant
videotaped her having orad sex with both him and his adult friend. C.F. said the defendant
threatened to commit suicide if she ever told anyone about their relationship. In avictim impact
statement attached to the presentencereport, C.F. indicated the offenseshad profoundly affected her.
Shesaidthat asaresult, she suffered from depression, had been suicidal, wastaking anti-depressants
and receiving therapy.

C.F.”s mother testified that C.F. had been placed on a specia school program due to her
emotional difficulties. She stated C.F. suffered from depression, would cut herself in an effort to
ease her emotional pain, was taking anti-depressants, and was being treated by a psychiatrist and a
therapist. Inavictimimpact statement, she said C.F. had also run away twice and had been suicidd.

A.Y . testified at sentencing and at prior hearings that she was a fourteen-year-old seventh
grader when she began asexual rel ationship with the defendant in December 1999. She said sheand
the defendant had sexual relations approximately five times between December and June, and they
engagedin oral sex and sexual intercourseeachtime. AccordingtoA.Y ., she consumed al cohol and
used marijuanawhile shewas at the defendant’ sapartment. A.Y . testified the defendant introduced
her to his adult friend, who performed oral sex on her, and to other adults who gave her liquor and
marijuana.

Accordingto A.Y ., the defendant told her that he loved her, and she thought shewasin love
with him. She testified & a prior hearing that she was pregnant with the defendant’s child, but
miscarried. She also indicated her family moved to Ohio because it was difficult for her to remain
in school in Rutherford County after other students learned about her relationship with the
defendant.

A.Y.’smother testified that her daughter’ sgrades suffered following the offenses. She said
that after the offenses, A.Y. began “acting out,” drinking, and taking drugs. She confirmed the
family had moved to Ohio to remove A.Y . from the situation in Rutherford County.

Psychologist Dr. Danita Hughes, who treated A.Y ., testified A.Y . had run away from home
and exhibited other behavioral disturbances. Dr. Hughesopined A.Y . would experience adjustment
problems and have difficulty relating to her peers until her mid-twenties.

According to the defendant’ s testimony a sentencing, he worked with C.F. in his role as
school resource officer during a previous school year when she washaving problemsat school. He
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alsotestified A.Y. was “alittle bit of awild child,” but that he did not have much contact with her
at school; instead, he became involved with her through her friendship with C.F. The proof also
established that the defendant was a collegegraduate with aB.A. degreein psychology and political
science. At thetime of the offenses, he had been a Rutherford County Sheriff’ s Department officer
for two years after serving as a police officer on a college campus for four years.

Further, the proof revealed that prior to the instant offenses and while the defendant was a
law enforcement officer, he pled guilty to the “reduced” offense of reckless driving in responseto
acharge for DUI.? Hereceived asix-month sentence, all suspended but five days, and was required
to attend dcohol safety school. According to the presentencereport, the defendant admitted to past
use of marijuana.

Other proof at sentencing established the defendant remained in maximum security in the
Rutherford County Jail for over seven months before being released on bond. At the time of
sentencing, the defendant was employed as a sales representative; his supervisor testified he was
performing his job well and was eligible for continued employment. The defendant’ s brother and
another friend, alay pastor and school principal, testified they would serve as part of the defendant’ s
support system should he be released into the community.

Thetria court denied thedefendant’ srequest for alternative sentencing, finding confinement
was hecessary to avoid depreciating the seriousness of the offenses. See Tenn. Code Ann. § 40-35-
103(1)(B). Thetria court noted that the defendant violated his duty to protect children when, as
aschool resource officer with the sheriff’s department, he “undertook to become involved with at
least two students that were of impressionable age.”® It further noted the defendant had a college
degree in psychology and “had every opportunity to know what he was doing was wrong.”

. WAIVER

The facts and circumstances of the offenses were important to the trial court’s sentencing
determinations; however, the transcript of the guilty pleaproceeding is absent from the record. A
transcript of the guilty pleahearing is generally necessary to allow this court to ascertain the facts
and circumstances surrounding the offenses and conduct an effective appellate review of a
sentencing decision. Statev. Keen, 996 S.W.2d 842, 843-44 (Tenn. Crim. App. 1999). Our usual
course of action where there is no guilty pleatranscript in the record isto presume thetrial court’s
decision is correct. 1d. at 844; see also State v. Coolidge, 915 S.W.2d 820, 826-27 (Tenn. Crim.
App. 1995) (specifically stating that the absence of a portion of the record relating to sentencing
requiresthe court to presume the sentence was correct). Nevertheless, the record beforethis court,

2We notethat recklessdriving isnot aproper lesser-included offense of DUI. See Statev. TrevaDianneGreen,
No. E1999-02204-CCA-R3-CD, 2000 Tenn. Crim. App. LEXIS 954, at *16 (Tenn. Crim. App. Dec. 14, 2000, at
Knoxville), perm. to app. denied (Tenn. 2001).

3A third teenage girl testified during a prior hearing that she had sexual relations with the defendant, whom she
met while she was an eighth grader at the elementary school.
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including defendant’s submission of transcripts of various hearings in addition to the sentencing
hearing transcript, is sufficient for us to determine the trial court did not err in denying alternative
sentencing.

[I. ALTERNATIVE SENTENCING

Thiscourt’ sreview of the sentence imposed by thetrial court isde novo with a presumption
of correctness. Tenn. Code Ann. § 40-35-401(d) (1997). This presumption isconditioned upon an
affirmative showing in the record that the trid judge considered the sentencing principles and all
relevant facts and circumstances. State v. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999). If thetria
court fails to comply with the statutory directives, there is no presumption of correctness and our
review is de novo. State v. Podle, 945 SW.2d 93, 96 (Tenn. 1997). The burden is upon the
appealing party to show that the sentence isimproper. Tenn. Code Ann. § 40-35-401(d) (1997),
Sentencing Commission Comments.

Under the Criminal Sentencing Reform Act of 1989, trial judges are encouraged to use
alternativesto incarceration. An especially mitigated or standard offender convicted of aClassC,
D or E felony is presumed to be a favorable candidate for alternative sentencing options in the
absence of evidence to the contrary. Tenn. Code Ann. § 40-35-102(6) (1997).

In determining if incarceration is appropriae, atrial court may consider the need to protect
society by restraining a defendant having a long history of criminal conduct, the need to avoid
depreciating the seriousness of the offense, whether confinement is particularly appropriate to
effectively deter otherslikely to commit similar offenses, and whether | essrestrictive measureshave
often or recently been unsuccessfully applied to the defendant. Tenn. Code Ann. § 40-35-103(1)
(1997); see also Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). A court may aso consider the
mitigating and enhancement factors set forth in Tennessee Code Annotated sections 40-35-113 and
114 as they are relevant to the section 40-35-103 considerations. Tenn. Code Ann. 8§ 40-35-
210(b)(5) (1997); State v. Boston, 938 S.W.2d 435, 438 (Tenn. Crim. App. 1996).

Thereisno mathematical equationto be utilized in determining sentencing dternatives. Not
only should the sentence fit the offense, but it should fit the offender as well. Tenn. Code Ann. 8§
40-35-103(2) (1997); State v. Batey, 35 S.W.3d 585, 588-89 (Tenn. Crim. App. 2000). Indeed,
individualized punishment is the essence of alternative sentencing. State v. Dowdy, 894 SW.2d
301, 305 (Tenn. Crim. App. 1994). In summary, sentencing must be determined on acase-by-case
basis, tailoring each sentence to that particular defendant based upon the facts of that case and the
circumstances of that defendant. State v. Mass, 727 SW.2d 229, 235 (Tenn. 1986).

As previoudly stated, one of the considerations a trial court must weigh in determining
whether to impose a sentence of confinement is whether confinement is necessary to avoid
depreciating the seriousness of the offenses. See Tenn. Code Ann. § 40-35-103(1)(B) (1997).
Where alternative sentencing isdenied based solely upon the nature of the offense, the offense must
be “ especially violent, horrifying, shocking, reprehensible, offensive, or otherwise of an excessive
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or exaggerated degree,” and its nature must outweigh all the factors which favor alternative
sentencing. State v. Fields, 40 SW.3d 435, 441 (Tenn. 2001).

1. ANALYSIS

Intheinstant case, thetrial court ordered the defendant to serve his sentencesin confinement
after determining that confinement was necessary to avoid depreciating the seriousness of the
offenses. Thisconclusion isamply supported by the proof in therecord. Inour view, theevidence
before the trial court established the offenses committed by the defendant and to which he pled
guilty were especially shocking, reprehensible, and offensive. Seeid.

The evidence showed the defendant was aware that one of the victims, C.F., was already
experiencing behavioral problemswhen heinitiated a sexual relationship with her while acting in
his role as a school resource officer. Then, the defendant, a law enforcement officer, encouraged
both C.F. and her friend, A.Y ., to come to his home without the knowledge and permission of their
parents. He drew both teenagers into sexual relationships in which he committed repeated and
numerous sexual offenses upon them.

He introduced the victims to another adult man, who also engaged both of them in sexual
activity, and videotaped the acts he and hisfriend committed with one of thevictims. Thetestimony
of the victimsindicated he allowed them to smoke marijuanaand drink alcohol. Itisnot surprising
that the offenses had a drastic impact upon the emotional well-being of the victims. See State v.
Arnett, 49 SW.3d 250, 260 (Tenn. 2001) (noting that the particularly great personal injuries
enhancement factor in Tennessee Code Annotated section 40-35-114(6) (1997) includes
psychological or emotional injuries.)

It is clear from the record that the nature and circumstances of the offenses outweighed the
factorsthat favored probation. Although the defendant was presumed to be a favorable candidate
for alternative sentencing, see Tenn. Code Ann. 8 40-35-102(6) (1997), the proof of hisrepeated and
egregious acts against the victims was more than sufficient to overcome this presumption.

Further, there are other factors which the trial court could have properly considered in
imposing a sentence of incarceration. The defendant had a prior conviction involving alcohol, for
which he had received alternative sentencing. In addition, he admitted to past use of illegal drugs.
Theinstant offensesalso involved al cohol and drugs, which bears upon the defendant’ s amenability
to rehabilitation.

Accordingly, we conclude the trial court did not err in denying aternative sentencing. We
affirm the judgment of thetrial court.

JOE G. RILEY, JUDGE



