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OPINION
FACTS

Wefirst will review the facts upon which the petitioner’ s convictionswere based, as set out
in the opinion of this court on direct appeal:

Earnest Hendrix, a cab driver, testified that on October 23, 1994, he
was driving the defendant from Knoxvilleto Kingsport. Hesaid that
the defendant showed him a photograph depicting oral sex. Mr.



Hendrix said that the defendant told him that the penis in the
photograph was his and the gifl was his daughter. The state
introduced a Polaroid photograph into evidence as exhibit two, and
Mr. Hendrix identified it as the one displayed by the defendant. He
testified that the defendant offered to have his daughter perform oral
sex on himinlieu of the cab fare. Mr. Hendrix said that upon their
arrival in Kingsport, he called the police.

Thevictim testified that she was deven years old in October
1994. She said that before Halloween, she was attending to her sick
grandmother when her father, the defendant, came to the door and
motioned her out of the room. She said the defendant grabbed her
arm and took her to his bedroom. She said he put his camera on the
dresser, pushed her head down, stuck his penisin her mouth, and told
her to go up and down on it. She said that he reached over and
pushed the button on the camera. She identified exhibit two as the
photograph the defendant made that day. The jury found the
defendant guilty of both counts.

Statev. Connie L. Arnold, No. 03C01-9902-CR-00081, 2000 WL 14691, at *1 (Tenn. Crim. App.
Jan. 11, 2000), perm. to appeal denied (Tenn. Sept. 25, 2000).

The petition for post-conviction relief consists of nine legal-sized pages, of mostly single-
spaced type. Taking the most expansive view of the pro se petition, it appears to combine claims
that were raised unsuccessfully at trial and on direct appeal and recasts at least some of them as
complaints of ineffective assistance by both trial and appellate counsel. Asdid the post-conviction
courtinitsreview of the petition, wewill set out the petitioner’ sclaims, asbest we understand them.

Claiming that he did not receive afair trial because of pretrial publicity, the petitioner states:

Y et Petitioner from Arrest to Trial and ReTrial was subject to
The News Media Constant Exploitation of said Charges and No fair
trial could ever be had in Carter County and Counsel of Recod [sic]
Did Nothing to prevent sameto the harmsway of Petitionin his Day
in Court, and Unjust Verdicts, and Illegal Imprisonment for same.

No factsor details are provided asto this clam.

Apparently, the petitioner rearguesthe claimmadein hisdirect appeal tha thetrid court, sua
sponte, should have ordered a mental evduation for him and that, in this regard, both trial and
appellate counsel “weakly argued” this point. However, on appeal, this court determined that “a
reasonablejudgeinthetrial court’ sposition would not have doubted the [ petitioner’ s| competency.”
Arnold, 2000 WL 14691, at *3. The petitioner also claims that his appellate attorney presented a
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“weak argument” that certain remarks of the prosecutor during closing statements should have
resulted inamistrial. The offending remarks were not revealed, but we note that, on direct gopeal,
thiscourt concluded that the State’ s comment during final argument that thejury “had not heard any
proof contrary to the state’ s position” was a“proper” argument. 1d. at *4.

The petitioner claims that both trial and appellate counsel were ineffective for failing to
present “winable” argumentsasto “ Total Fabrication” of State’ swithessesand for failing to assess
or present hislife' shistory to show he wasincompetent. He concludesthat counsel wasineffective
becausea“ Diminished Capacity Defense[was] Not Allowed” and that thetrial court admittedillegal
evidence by allowing his ex-wifeto testify in violation of the marital privilege and by allowing the
“alleged” victim to perjure herself at the trial. Additiondly, counsel was ineffective for not
presenting arguments on all of the petitioner’ s pro sefilings before the trial began and for allowing
a“Gross Miscarriage of Justice” by not seeking an appellate court order prior to thetria to block
“the Rail-Roading of [the petitioner] by the Biag ed] and Prejudice[d] [tria court judge’s| Gestapo
Like Court.” These clams are presented as all egations unadorned with any supporting facts.

The petitioner complainsabout thefact that thetrial court, apparently, admitted into evidence
four photographs of the “alleged” victim although he was not in the photographs. He asserts that
witness credibility was “not properly argued” by appellate counsel and, apparently, trial counsel as
well. The petitioner argues tha “therewas no strong evidence against [him], just prefabricated” by
his ex-wife and that excul patory evidence waswithheld by both the State and hisown trial attorney.
Apparently, he claims that he is the victim of cruel and unusual punishment because the State
transported him in chains even though he had a “collapsed Lumbo Sacral Spine” and that he was
denied hisright to a speedy trial. Trial counsel was ineffective for not advising the jury tha the
proceedingwasa*“M alici ousProsecution” and a“ Vindi ctive Prosecution” by hisex-wife. Although
itisunclear how this claimfitswithin the petition, if it does at all, he arguesthat thetrial court “had
aComputer from the Higher Courts accessto all cases pertaining to any caseand used his Judge Roy
Bean Version Nazi Like against Petitioner,” which counsel permitted to happen and did not present
as an issue on apped. He clams that, following the convictions, he was sent to “death [row] at
Riverbend Maximum Security Prison,” which was undeserved cruel and unusual punishment. He
arguesthat trial counsel wasineffectivefor not investigating hiscase. He arguesthat he was denied
jail credits and that the trial court, the prosecutor, and his attorney changed the dates on the
“affidavit, warrant and indictments’ from* September 1993 up to October 1994” and changed “ code
NoO's” aswell.

Tennessee Code Annotated section 40-30-206(d) and (f) sets out the circumstances under
which apetition for post-conviction relief may bedismissed without ahearing and the procedurefor
doing so:

(d) The petition must contain a clear and specific statement
of all grounds upon which relief is sought, including full disclosure
of the factual basis of those grounds. A bae allegation tha a
constitutional right has been violated and mere condusions of law
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shall not be sufficient to warrant any further proceedings. Failureto
state afactual basisfor the grounds alleged shall result inimmediate
dismissal of the petition. If, however, the petition was filed pro se,
the judge may enter an order stating that the petitioner must file an
amended petition that complies with this section within fifteen (15)
days or the petition will be dismissed.

(f) Upon receipt of apetitionin proper form, or upon receipt
of an amended petition, the court shall examinethe allegations of fact
inthe petition. If thefactsalleged, taken astrue, fail to show that the
petitioner isentitled to relief or fail to show that the claimsfor relief
have not been waived or previously determined, the petition shall be
dismissed. The order of dismissal shal set forth the court's
conclusions of law.

In Burnett v. State, 92 S.W.3d 403 (Tenn. 2002), the decision which our supreme court
directed that we utilize in our reconsideration of this matter, the petitioner had filed apro se post-
conviction petition, which appointed counsel had not amended, alleging “(1) that his pleas were
unlawfully induced or involuntarily entered without an understanding of the nature and consequences
of the pleas; (2) that he did not receive the effective assistance of counsel; and (3) ‘ other grounds.””
Id. at 405. Quoting from the petition, the court detailed the “other grounds’:

January 22, 1999, the last day beforethetria, the defendant's
counsel and mitigation specialist visited the defendant at the
Lauderdale County, Tennessee jail with a TV and video cassette
recorder machine and played atape of the 20/20 specia he recorded
the night before January 22. It was a specia of an inmate awaiting
the Letha Injection on Death Row. The show talked about the
inmate['s] last days, last hours, last meals, and | ast time with family.

After 19 months of | eading the defendant on, the defendant's
defense team showed their true defense drategy, using coercion,
terror, inducement, and subtle or blatant threats, they induced the
defendant to plead guilty. So the plea was not willingly and
intelligently made because of the method used to obtain it and so the
plea is involuntary because it was unlawfully induced with an
unqualified Death Penalty case counsel.

Id.

In Burnett, the post-conviction court had dismissed the petition without ahearingand, asin
the present case, without appointing counsel, the court conduding “that the petition failed to alege
facts sufficient to entitle the petitioner to relief.” Id. at 406. This court upheld the dismissal of the
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petition, and the supreme court then affirmed the judgment of this court, reviewing the pleading
requirements for a petition for post-conviction relief:

Thepetition must contain aclear and specific statement of all grounds
upon which rdief is sought, including full disclosure of the factual
basis of those grounds. Tenn. Code Ann. 8 40-30-206(d) (1997). A
bare allegation that a constitutional right has been violated and mere
conclusions of law shal not be sufficient to warrant any further
proceedings. 1d. Additiondly, failureto state afactual basisfor the
grounds alleged shall result in immediate dismissal of the petition.
Id.

1d. at 406.

Additiondly, the supreme court explained the process to be used by a court in determining
whether a post-conviction petition should be dismissed without a hearing:

First, the trial court considers the petition to determine whether the
petition asserts a colorable claim. A colorable clam is defined in
Supreme Court Rule 28 § 2(h) as"aclaim that, if taken astrue, inthe
light most favorableto the petitioner, would entitle petitioner to relief
under the Post-Conviction Procedure Act." Therefore, if the facts
alleged, taken as true, fail to show that the petitioner is entitled to
relief, or in other words, fail to state a colorable claim, the petition
shall be dismissed. See Tenn. Code Ann. § 40-30-206(f) (1997).

Id.

Inthismatter, the post-conviction court entered awritten order setting out itsfindings of fact
and conclusionsof law asto theinsufficiencies of the petition. Referringto the pleading requirement
of Tennessee Code Annotated section 40-30-206(d) and reciting certain of the conclusory alegations
set out in the petition, the post-conviction court stated that “[t] his Court hasread this Petition no less
than three or four times, and each time the result is unmistakably the same, that is, [itis] confusing,
and isfatally devoid of facts.” The post-conviction court then found:

The Court could continuelisting numerousinstances of these
types of alegations by the petitioner, but the need to do so is not
necessary. This Court has no aternative in finding that this petition
failsto state aclear and specific statement of the grounds upon which
relief issought. Furthermore, it does not contain afull disclosure of
the factual basis of the grounds asserted. Finaly, the Petition
contains [bare] alegations of violations of constitutional rights, and
mere conclusions of law.



This court is not unmindful that the statute provides that the
Trial Court can allow a[pro se] petitioner fifteen (15) days within
which to amend the petition to comply with the statute, however, this
statute does not mandate that aJudge do so. Thiscourt inreadingthis
petition is of the opinion that to allow the fifteen (15) days to amend
the petitiontocomply with the statutewoul d bean exerciseinfutil ity.

In al fairness to this petitioner, this court has considered
whether all thefactsstated in the Petition, whentaken together, could
constitute grounds for ineffective assistance of counsel. In [the]
reading of this petition, either three [or] four times, this court finds
that the facts do not state any proof of ineffective assistance of
counsel inthe slightest degree, and does not state any prejudiceto this
petitioner.

InHarrisv. State, 996 S.W.2d 840, 841 (Tenn. Crim. App. 1999), thiscourt examined similar
allegations of ineffective assistance of counsd and determined that they were insufficient to avoid
dismissal without a hearing:

Regarding the alegation of ineffective assistance of counsd,
relevant portions of the petition for post-conviction relief state that
the Defendant's attorney did not have the Defendant's full interest in
mind, failed tofile meaningful and "much-needed” motions, failed to
filemitigating circumstances regarding sentencing, did not represent
the Defendant zeal ously, and performed no investigation of witnesses
on the Defendant's behalf. The trial judge determined that these
allegations did not assert a colorable claim because the petition did
not allege any factsrelative to sentencing that were not considered at
the time the Defendant was sentenced; and the petition did not name
any witness whom counsel should have interviewed, what such a
witness's testimony would have been, whether he requested counsd
to interview such witnesses, or how any such witness's testimony
would have affected the verdict. We note that the petition does not
suggest what meaningful or "much-needed" motions the Defendant
believes his attorney should have filed.

Accordingly, thecourt in Harrisaffirmed the post-conviction court’ sdismissal of thepetition
without a hearing, explaining the pleading deficiencies:

Although the petition alleges the ineffective assistance of
counsel, it doesnot containafull disclosure of the factual basisof the
grounds asserted. The petition instead contains bare allegations of
violations of constitutional rights and mere conclusions of law.
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Although the statute grantsthetrial judgethediscretionto allow apro
se petitioner fifteen days within which to amend the petition to
comply with the code section, the statute does not mandate that the
judge do so. Webelievethetrial judge acted within hisdiscretionary
authority in summarily dismissing the petition for post-conviction
relief.

Id. at 842.

To completeour review of thismatter, wereturn to thebases by which wetest the sufficiency
of the allegations of apetition for post-conviction relief: Tennessee Code Annotated section 40-30-
206(d) requires* aclear and specific statement of all grounds upon which relief is sought, including
full disclosure of the factual basis of thase grounds,” providing that “[a] bare allegation that a
constitutional right has been violated and mere concdlusions of law shall not be sufficient to warrant
any further proceedings;” and Supreme Court Rule 28, 8 2(H), defining acolorableclaimas“aclam
... that, if taken astrue, in the light most favorabl e to the petitioner, would entitle petitioner to relief
under the Post-Conviction Procedure Act.” Inthismatter, the petitioner hasalleged, in essence, that
pretrial publicity prevented his receiving a fair trial in Carter County and that trial counsel was
ineffective, presumably, for failing to seek achangeof venue. Absolutely no factsare alleged either
to explain or support this alegation. 1nBurnett, our supreme court affirmed, after appointment of
counsd who had not filed an amended petition, the dismissal without a hearing of an ineffective
assistance of counsel claim which “fail[ed] to allege any specific facts establishing deficient
performanceor prejudicial effect onthe outcomeof hiscase. 92 SW.3d at 408. Likewise, inHarris,
where the post-conviction court had summarily dismissed the petition without appointing counsel,
this court determined to be inadequate Smilar vague clamsthat trial counsel wasineffective, inter
alia, for failingtofile unspecified motionsor investigate unidentified witnesses. 996 S.W.2d at 841-
42. Accordingly, in the case presently under appeal, we conclude, as did the post-conviction court,
that the petitioner presented only a bare and conclusory allegation as to a constitutional violation,
and, as such, his claim was not colorable so asto avoid summary dismissal.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the post-conviction court’s
dismissal of the petition.

ALAN E. GLENN, JUDGE



