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On February 9, 2002, the petitioner pled guilty to aggravated assault and attempted especially
aggravated kidnapping and was sentenced, respectively, to concurrent six- and eight-year sentences.
On October 22, 2002, he filed a pro se “Petition for Writ of Error Coram Nobis and/or Writ of
Habeas Corpus,” seeking relief because of newly discovered evidence that, at the time of his pleas
of guilty, the victim “was under numerous felony charges,” which “information was flagrantly kept
from the defense,” and because he pled guilty to aggravated assault which isnot a lesser-included
offenseof attempt to commit first degreemurder, for which hewasindicted. Additionally, heargues
on appeal that the post-conviction court erred in dismissing his petition without appointing counsel
or conducting an evidentiary hearing. Following our review, we affirm the post-conviction court’s
dismissal of the petition.
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OPINION
FACTS

We first will outline the chronology of this matter. According to the amended judgments,
the petitioner was indicted for attempt to commit first degree murder and especialy aggravated
ki dnapping, which were amended, respectively, to aggravated assault, to which he pled guilty and
received a sentence of six years, and to attempt to commit especially aggravated kidnapping, to
which he pled guilty and received a sentence of eight years. These sentences were to be served



concurrently but consecutively to sentences imposed by the Commonwealth of Kentucky.

On October 22, 2002, the petitioner filed apro se “Petition for Writ of Error Coram Nobis
and/or Writ of Habeas Corpus” which was denied by the post-conviction court in a written order
issued the same day. Asto the alleged newly discovered evidence which had been kept from him,
the post-conviction court stated that there was “no affidavit or corroboration of this bold assertion”
and that the remedy of error coram nobisisonly for new evidence that re ates to matters which were
actually litigated at trial, and, here, there wasno trid because the defendant pled guilty. Asto the
petitioner’ s argument that he wasillegally sentenced for the aggravated assault charge becausethat
crime is not alesser-included offense of attempted first degree murder, the post-conviction court
reached the following conclusion:

Petitioner alleges[aggravated assault] isnot alesser included offense
of Attempted Murder with which the Petitioner was originally
charged. Whilethat allegationistrue, it doesnot render thejudgment
void as this plea bargain was negotiated between the Defendant, his
Counsel and the State of Tennessee and was accepted at asubmission
hearing by the Couirt.

Accordingly, the post-conviction court dismissed the petition, and this appeal resulted.
ANALYSIS

The petitioner seekscoram nobis*“and/or” habeascorpusrdief. However, aswewill explain,
the petitioner has not set out viable claims pursuant to either of these avenues for relief.

A writ of error coram nobisis an extraordinary remedy by which thetrial court may provide
relief from ajudgment under narrow and limited circumstances. Statev. Mixon, 983 SW.2d 661,
666 (Tenn. 1999). Regarding the writ, Tennessee Code Annotated section 40-26-105 provides, in
pertinent part:

Upon ashowing by the defendant that the defendant waswithout fault
infailingto present certain evidence at the proper time, awrit of error
coram nobis will lie for subsequently or newly discovered evidence
relating to matters which were litigated at the tria if the judge
determines that such evidence may have resulted in a different
judgment, had it been presented at thetrial. Theissue shall betried
by the court without the intervention of ajury, and if the decision be
in favor of the petitioner, the judgment complained of shall be set
aside and the defendant shall be granted anew trid in that cause. . .



Likewise, the remedy provided by awrit of habeas corpusislimited in scope and may only
be invoked where the judgment is void or the petitioner’ sterm of imprisonment has expired. State
v. Ritchie, 20 S.\W.3d 624, 629 (Tenn. 2000); Statev. Davenport, 980 S.W.2d 407, 409 (Tenn. Crim.
App. 1998); Passardlav. State, 891 S.W.2d 619, 626 (Tenn. Crim. App. 1994). A void, asopposed
to a voidable, judgment has been defined by our supreme court as “one in which the judgment is
facially invalid because the court did not have the statutory authority to render such judgment.”
Dykesv. Compton, 978 S.\W.2d 528, 529 (Tenn. 1998); see also Taylor v. State, 995 S.W.2d 78, 83
(Tenn. 1999). The judgment of a court of general jurisdiction is conclusive and presumed to be
valid, and such a judgment can only be impeached if the record affirmatively shows that the
rendering court was without personal or subject matter jurisdiction. Archer v. State, 851 SW.2d
157, 162 (Tenn. 1993); Passardla, 891 SW.2d at 626. Thus, habeas corpusrdief isavailable only
when “*it appears upon the face of the judgment or the record of the proceedings upon which the
judgment is rendered’ that a convicting court was without jurisdiction or authority to sentence a
defendant, or that a defendant’ s sentence of imprisonment . . . hasexpired.” Archer, 851 SW.2d at
164 (citation omitted). To obtain habeas corpusrelief, the petitioner must show by apreponderance
of the evidence that his sentence is void and not merely voidable. See Davenport, 980 S.W.2d at
409; Passardla, 891 S.W.2d at 627. Consequently, a petitioner cannot collaterally attack afacially
valid judgment of thetrial courtin a petition for habeas corpusrelief. Archer, 851 SW.2d at 162.

Inthe petition whichisthebasisfor thisappeal, the petitioner challengesonly the conviction
for aggravated assault. The judgment of conviction for this offense shows that the petitioner was
indicted for attempt to commit murder first degree and that the charge was amended to aggravated
assault, the offense to which he pled guilty. It was the petitioner’ s right to agree to amendment of
the indictment, see Tenn. R. Crim. P. 7(b), and to enter a plea of guilty to the amended offense of
aggravated assault. The amendment of the indictment being apparent on the face of the judgment
precludesthe petitioner’ sclaim that the conviction isvoid because aggravated assault isnot alesser-
included offense of attempt to commit first degree murder. See Charles K. Hunter v. Ricky Bell,
Warden, No. 01C01-9807-CR-00316, 1999 WL 482405, at *1 (Tenn. Crim. App. July 9, 1999) (a
judgment reflecting an agreed amendment of attempt to commit first degree murder to aggravated
assault isfacially vdid and, thus, not the subject of habeas corpus relief).

In arelated claim, the petitioner contends that his guilty plea is voidable because it was
entered unknowingly, meaning that he pleaded guilty to aggravated assault for which he was not
indicted and which was not alesser-included offense of attempted first degree murder. However,
since the judgment of conviction shows that the petitioner pled guilty to the amended charge of
aggravated assault, his plea of guilty is neither void nor voidable.

Additionaly, the petitioner contends that “the Prosecution, the Sentencing Court, and other
Officers of the Court were all aware that the State[’]|s Chief Witness and/or the alleged victim had
major felonies pending before the same Sumner County Court and failed to make this Defendant
aware of same.” The post-conviction court denied this claim because the petitioner offered no
affidavit or corroboration of the evidence that he dlaims was withheld, and “[m]atters involving
newly discovered evidence relate only to matters which were litigated at trial.” This denial isthe
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basisfor the petitioner’ sclaim that the post-conviction court erred in dismissing the petition without
appointing counsel and affording ahearing on the petition.

There are severd problems with the petitioner’s attempting to fit his claim into the narrow
slots afforded by coram nobis and habeas corpus relief that the sentencing court and the State
withheld from him the fact that “the alleged victim had major felonies pending.” Although the
petitioner argues in his appeal that this evidence likely would have changed the outcome of the
proceedings, he does not advance a theory whereby pending criminal charges against the victim
would have been admissibleif hehadgonetotrial. Thegeneral ruleisthat the subsequent discovery
of impeachment evidence, asthiswould have been at best, will not entitleapetitioner to coram nobis
relief: “When it gppears that the newly discovered evidence can have no other effect than to
‘discredit the testimony of awitnessat theorigind trial, contradict awitness' statementsor impeach
awitness, the trial court should not order a new trial ‘unless the testimony of the witness who is
sought to be impeached was so important to the issue, and the evidence impeaching the withess so
strong and convincing that a different result at trial would necessarily follow.’” State v. Cadwell,
977 SW.2d 110, 117 (Tenn. Crim. App. 1997) (quoting State v. Rogers, 703 S\W.2d 166, 169
(Tenn. Crim. App. 1985)). While the importance of the victim’s testimony is obvious, that of
unrelated pending felony charges against the victim is not.

Additionally, the petitioner faces the hurdle tha he pled guilty to the charges against him,
and, “inorder for awrit [of error coram nobis] toissue, [he] would haveto present newly discovered
evidence which would show that his pleawas not voluntarily or knowingly entered.” Newsomev.
State, 995 S.W.2d 129, 134 (Tenn. Crim. App. 1998). The petitioner’s claim that hispleaof guilty
was involuntary is grounded upon the claim that he unknowingly pled guilty to acharge which was
not a lesser-included offense of the indicted charge. However, as we have determined, that clam
iswithout merit. Accordingly, we conclude that the newly discovered claims set out in the petition
likewise are not a basis for relief. The petitioner also has argued that the post-conviction court
should have appointed counsel to represent him. However, appointment of counsel isdiscretionary
inahabeascorpuscase. See Tenn. Code Ann. 8 40-14-204. UnlikeinMcLaney v. Bell, 59 SW.3d
90, 94 (Tenn. 2001), in which our supreme court determined that the post-conviction court erred by
not appointing counsel who would have assisted in ascertaining whether certain of a petitioner’s
offenseswere committed while hewas on bail, the record in this matter is sufficient to show that the
petitioner’ sclaimsdo not entitlehimto relief. Accordingly, the post-conviction court did not abuse
its discretion in dismissing the petition. See Tenn. Code Ann. § 40-26-105; State v. Hart, 911
S.w.2d 371, 375 (Tenn. Crim. App. 1995).

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the post-conviction court’s
denial of the petition.

ALAN E. GLENN, JUDGE



