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OPINION

Petitioner filed apetition for awrit of habeas corpusin the Hamilton County Criminal Court
alleging that histen-year sentence for second degree burglary had expired. Hiscalculationsinclude
pretrial jail creditsresulting from Petitioner’ s custody from September 22, 1984 through November
15, 1988, sentence reduction credits, and actual time served. Petitioner attached a copy of the
judgment in case number 159478 which showsthat hewas convicted on May 12, 1987, and thetrial
court sentenced him to ten years asa Range |l persistent offender. In its judgment, the convicting
court determined that Petitioner was entitled to pretrial jail credits commencing with the date of his
custody on September 22, 1984. The judgment dso ordered Petitioner's sentence to run
consecutively to case number 159477, but Petitioner did not attach a copy of the judgment for that
offenseto his petition. On April 22, 2002, thetrial court dismissed the petition for awrit of habeas
corpus without an evidentiary hearing and without including findings of fact.

Inhisappeal, Petitioner arguesthat it is clear from the face of thejudgment that his sentence
has expired. The State points out that Petitioner's calculations fail to take into account the fact that



the challenged sentence runs consecutively to Petitioner's prior sentence in case number 159477.
As aresult, the State argues that Petitioner has failed to establish a commencement date for case
number 159478, and it does not appear from the face of the judgment that Petitioner’ s sentencein
case number 159478 has expired.

Inhisreply brief, Petitioner still does not attach thejudgment inthisfirst case, but arguesthat
the sentencein case number 159477 expiredin May 1995. When Petitioner recal culateshisten-year
sentence based on a commencement date of 1995 instead of 1988, Petitioner argues that his second
sentence has still expired after applying the pretrial jal credits and sentence reduction credits to
which he claims heis entitled.

Wenoteinitially that the grounds upon which awrit of habeas corpus may beissued arevery
narrow. McLaneyv. Bell, 59 SW.3d 90, 92 (Tenn. 2001). A writ of habeas corpusisavallableonly
when it appears from the face of the judgment or record that either the convicting court was without
jurisdiction to convict or sentence the Petitioner, or the Petitioner’ s sentence has expired. Archer
v. Sate, 851 S.W.2d 157, 164 (Tenn. 1993). “[W]heretheallegationsin apetition for writ of habeas
corpus do not demonstrate that the judgment isvoid, atrial court may correctly dismissthe petition
without ahearing.” McLaney, 59 S.W.3d at 93. The Petitioner has the burden of showing that his
or her sentence has expired by apreponderance of the evidence. Passarellav. Sate, 891 S.\W.2d
619, 627 (Tenn. Crim. App. 1994), super ceded by statute as stated in Satev. Seven S. Newman, No.
02C01-9707-CC-00266, 1998 Tenn. Crim. App. LEX1S282, at *2 n.2 (Tenn. Crim. App., Jackson,
Mar. 11, 1998). Because the determination of whether habeas corpus relief should be granted isa
question of law, our review isde novo with no presumption of correctness. Hart v. Sate, 21 SW.3d
901, 903 (Tenn. 2000).

We agree with the State that the face of the judgment submitted by Petitioner fails to
establishthat his sentence hasexpired. Although Petitioner in hisreply brief insiststhat hisfifteen-
year sentence for the other offenseisirrelevant, Petitioner is serving these sentencesone at atime
in series. That is, under consecutive sentencing, Petitioner must serve the appropriate amount of
time on his fifteen-year sentence and then hewill begin to serve histen-year sentence, which isthe
subject of his habeas corpus petition. Howell v. Sate, 569 S.W.2d 428, 431-32 (Tenn. 1978).

Petitioner failsto mention in either his briefs or petition for awrit of habeas corpus that the
Tennessee Court of Appeals has already addressed the proper application of pretrial jal creditsto
his sentences in Johnson v. Tennessee Department of Correction, Appeal No. 01-A-01-9602-CH-
00064, 1996 WL 442740 (Tenn. Ct. App., Nashville, August 7, 1996), perm. to appeal denied (Tenn.
1996). Borrowing fromthefactsrecited by the court of appeals, Petitioner wasfirst arrested for first
degree burglary, case number 159477, on September 21, 1984. Upon conviction, Petitioner was
sentenced to fifteen years for that offense. On May 12, 1987, Petitioner was convicted of second
degree burglary, case number 159478, and sentenced to ten years, the sentence Petitioner now
contendshasexpired. Thetwo sentenceswereordered to run consecutively for an effective sentence
of twenty-five years. Because Petitioner remained in the Hamilton County Jail throughout histwo



trials, he received 1,321 days of pretrial jail credits which the Department of Correction applied
toward his fifteen-year sentence. Id. at *1.

Inthe casebeforethe court of appeal s, Petitioner sought to apply the samepretrid jail credits
for the time he was in custody to both his ten-year sentence and his fifteen-year sentence because
eachtrial court’ sjudgment essentially referenced the same credits. The court of appeal s determined
that Petitioner had received all the benefits he was entitled to when the pretria jail credits were
applied to his fifteen-year sentence. In so doing, the court noted that if it “were to accept
[Petitioner’s] ingenious argument, he would receive two days of penitentiary credit for each day
spent in the Hamilton County Jail,” an interpretation that would essentially reward those facing
multiple trials over those tried for only one conviction. Id.

Petitioner now seeks a different conclusion in a different forum. However, this issue has
already been litigated and determined adversdy to Petitioner. The pretrial jail credits goplied to
Petitioner’ ssentencein case number 159477 arenot availableto reduce Petitioner’ ssentencein case
number 159478. Even assuming that Petitioner’ s sentence in case number 159477 expiredin 1995
asPetitioner states, Petitioner’ ssentencein casenumber 159478 woul d not expireuntil 2005 without
considering any sentence reduction credits.

Petitioner has failed to show that his sentence for second degree burglary has expired.
CONCLUSION

Accordingly, we affirmthetrial court’ sdismissal of Petitioner’ s petition for awrit of habeas
corpus.

THOMAST. WOODALL, JUDGE



