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OPINION

|. Factual Background
A. Tria
The appellant was indicted by the Davidson County Grand Jury on the following
counts dueto the writing of falsified checks:

! The indictment in the instant case originally identified the appellant as“ Jamie H. Waldrum, a.k.a. Jamie H.
Jones.” However, prior to trial, the appellant and the State agreed to orally amend the indictment to reflect that the
appellant’s name is Jamie H. Jones.



Count Date of Offense Name of Offense Amount of Offense
One 12-31-99t0 1-10-00 | Theft $60,000 or more
Two 11-8-99 Forgery (check more than $1,000,
#2611) less than $10,000
Three 11-22-99 Forgery (check more than $1,000,
#2612) less than $10,000
Four 11-30-99 Forgery (check more than $1,000,
#2613) less than $10,000
Five 12-6-99 Forgery (check more than $1,000,
#2716) less than $10,000
Six 12-14-99 Forgery (check more than $1,000,
#2715) less than $10,000

Prior to trial, the appellant moved the trial court to dismiss count one, alleging that
none of thefdsified checksunderlying that count werewrittenin thetimeframealleged by the State.
In response, the State asserted that the indictment contained atypographical error and explained that
count oneof theindi ctment actual ly encompassed the appel lant’ sactivitiesfrom December 31, 1998,
to January 10, 2000. The State further asserted that the appellant had actual notice of the dates of
the checks underlying count one. The State then moved the trial to court amend the indictment to
correct thetypographical error, maintainingthat “[h]ad | anticipated that we coul d be back heretoday
arguing this. . . we could have gone back arguably to the Grand Jury and moved to amend that
particular count.” The appellant agreed that she had actual notice regarding the checks set forth in
count one and admitted that amending the indictment would cure any potential double jeopardy
problem. Thetrial court granted the State’s motion to amend count one to include the period of
December 31, 1998, through January 10, 2000, and thus denied the appellant’s motion to dismiss
count one of the indictment.

At trial, the State’ sfirst witnesswas James L. Parris (Larry).? Larry testified that he
began Parris Printing with his son, James Ritchie Parris (Ritchie) in 1992. Soon, Donnie Lackey
became a partner in the business. Parris Printing was successful and, three years prior to trial, had
forty or forty-fiveemployees. Atthetimeof trial, Larry owned 12%2 percent of the business, Ritchie
owned 72%2 percent, and Lackey owned 15 percent. Larry asserted that Ritchie “was in charge,
running everything.”

Larry explained that Ardth Moseley was the secretary for Parris Printing and Ken
Kraft wasthe company’ saccountant. When the businessreached acertain level of sizeand success,

2 Inthisopinion, wewill utilizethe first names of Larry and Ritchie Parrisbecausethey both possessthe same
last name. We mean no disrespect by addressing the witnesses in this fashion.
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Kraft recommended that Parris Printing employ theappel lant asafull-timebookkeeper. Larry stated
that the businessbegan tolose money after the appellant was hired, but becamefinancialy successful
after the appellant |eft the company.

Larry maintained that only Ritchie and Lackey had authority to sign checks relating
to the business; no employee had the authority to sign checks. Larry admitted that he had never seen
the appellant sign Ritchie’s name to a check; additionally, Larry acknowledged that the checks
underlying the indictment were signed “ James R. Parris,” which was Ritchie s customary signature
on the company’s checks. However, Larry maintained that Ritchie did not sign the checks in
question.

After the conclusion of Larry’s testimony, the appellant asked for “the Rule,”
specifically requesting that Larry be excluded from the courtroom during the testimony of other
witnesses. The appdlant explained that she might want to recall Larry to testify after the State
presented the testimony of Ritchieand Lackey. Thetria court ruled that the possibility of recalling
Larry wasinsufficient reason to exclude him from the courtroom and permitted the State to continue
with its proof.

DonnielL eeLackey testified that hewasthe* Vice-President, Production Supervisor”
for Parris Printing. Lackey stated that even though Ritchie owned the largest percentage of the
business, the partnership agreement provided that the three partners were required to agree on
decisionsconcerning thecompany. Additionally, Lackey stated that he typically earned $94,000 per
year at Parris Printing and further asserted that the largest yearly salary he had received was
$110,000.

L ackey estimated that at one point the businessempl oyed fifty people. However, due
tofinancial difficulties, ParrisPrinting laid off approximately seventeen employees. Theemployees
were laid off in an attempt to cut operating expenses. The reduction in staff helped the company
financially for amonth or two, but then ParrisPrinting began having financial difficultiesoncemore.
Infact, the business wasforced to take money out of its savings account in order to cover the payroll
expenses, something the company had never had to do.

Lackey identified the appellant as the former bookkeeper for Parris Printing. He
explained that Ritchie was in charge of hiring employees for the office and, Ritchie had hired the
appellant. Lackey observed that at the time of trial the businesswas “back on track” and noted that
the financial difficulties coincided with the appellant’s term of employment at Parris Printing.
Specificaly, Lackey maintained that no such difficultieshad occurred beforeor sincetheappellant’s
employment. Lackey stated that while hewould know if Ritchie had hired anyone as anindependent
contractor, the termsof that contract would be within Ritchie’ s control. Lackey acknowledged that
he had no direct knowledge of the appdlant working with Parris Printing as an independent
contractor. Further, he did not recall the appellant’s employment being terminated prior to the
discovery of the questioned checks. However, hedid recall that the appellant had difficulty working
full-time. The appellant was fired after the discovery of the purportedly fraudulent checks.
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At the time of the offenses, only Lackey and Ritchie had the authority to sign the
checks for Parris Printing. Neither Lackey nor Ritchie had authorized anyone else to sign the
business checks. Lackey stated that he signed the payroll checks which were generated by the
Paychex system, and Ritchie signed the checks to pay the vendors. The vendor checks were
generated by a computer program in the office of Parris Printing. Lackey inspected severa of the
appellant’ s legitimate payroll checks and noted that the largest amount the appellant had been paid
for one week’ s work was $656.00.

L ackey examined the checksunderlying theindi ctment and noted that the checkswere
made payable to “Jamie Jones,” the appdlant. Furthermore, Lackey asserted that he was very
familiar with Ritchie’ s signature. Upon further examination of the checks, Lackey stated that the
signatures on those checks were not Ritchie’s. He explained that copies of the checks underlying
the indictment had been discovered at the office of Parris Printing. Although these copies bore the
same check numbers as the questioned checks, the copies were marked payable to severa vendors
who did businesswith ParrisPrinting. Lackey stated that Parris Printing had apending civil lavsuit
against the appellant.

JamesRitchieParris(Ritchie) testified that hewasthe president of ParrisPrinting and
that he owned the business in partnership with his father and Lackey. Ritchiewas responsible for
paying the weekly bills, borrowing money, and overseeing the front office. Ritchietestified that he
typicaly earned $104,000 per year from Parris Printing and the most he had ever earned from the
businessin one year was $160,000. At thetimeof trial Parris Printing had thirty-five employees;
at the beginning of 1998, Parris Printing employed forty-five or fifty people.

At thetime of trial, Ritchie' s cousin, Vickie Gamble, was the part-time bookkeeper
for Parris Printing. She was paid $17 or $18 hourly. Gamble's friend was the certified public
accountant (CPA) for the business. However, prior to Gamble' s employment, Parris Printing had
awaysutilized Ken Kraft asits CPA. Additionally, Ritchie notedthat Ardth M osd ey, thesecretary,
performed some of the bookkeeping functions for the business. Moseley earned $45,000 per year
and had been with the company for several years.

In August 1998, prior to Gamble’ s employment with the company, Ritchie acted on
Kraft' srecommendation and hired the appellant astheful I-time bookkeeper for Parris Printing. One
of the reasons Ritchie hired the appellant was because she was already familiar with Real World
Accounting (Real World) software, aprogram that had recently beeninstalled at ParrisPrinting. The
appellant was hired as a full-time employee, and was expected to work forty hours per week.
Furthermore, the appel lant wasto be paid an annual salary of around $40,000 per year. At that time,
Paychex managed the payroll system for Parris Printing and the appellant received weekly checks
from Paychex. The agreement between the appellant and Parris Printing was in place from August
11,1998, until December 15, 1998. Although M oseley and the appellant had the authority to prepare
the checks, Ritchiemaintained that only he and L ackey had the authority to sign the business checks.



Ritchie testified that the appellant “had problems working a forty-hour week.”
Accordingly, Ritchie allowed the appellant to be paid for the hours reflected on her time card.
However, in December 1998, the appellant went on vacation and did not return to work. Ritchie
talked with the gppellant about her inability to work full-time and explained that he could not pay
her salary if she did not work the required hours. The appdlant suggested that she work for Parris
Printing part-timeasan independent contractor through her company, Data Solutions. Theappellant
was to be paid $20 an hour for the time she worked in the office of Parris Printing and $15 an hour
for thetime sheworked at home. ParrisPrinting wasto bebilled for the money owed. The appellant
wouldthen be paid through Parris Printing’ sin-house accounting system the sameway other vendors
were paid. Ritchie asserted that the appellant’s employment was never officially terminated; she
simply ceased to be a full-time employee and began to work as an independent contractor.
Specifically, Ritchie testified that the gopellant was never issued a“ dismissal sheet.”

Ritchie stated that the appellant never worked forty hours aweek as an independent
contractor and insisted that he would never agreed to pay the “outrageous amount” of $120 an hour
for the appellant’s services. Furthermore, he noted that the appellant did not start billing Parris
Printing as Data Solutions until March 1999; prior to that time, the appellant invoiced the company
as “Jamie Jones” Additionally, Ritchie noted that while the appellant worked as an independent
contractor, Moseley performed some of the bookkeeping functionsin order to learn how to use the
Rea World software.

In 1999, Parris Printing began experiencing financial difficulties for the first time
since the inception of the business. 1n order to cut operating expenses, the business was forced to
lay off fourteen or fifteen employeesin July 1999. However, the busnesslater improved and some
of the vacated positions were filled. The appellant was not laid off because the business needed a
bookkeeper. The reduced expenses helped the business short term, but Parris Printing began
experiencing additiona problemsin November 1999. Specifically, some of the payroll checkswere
not honored by the bank due to insufficient funds. Because of this problem, Ritchie and the
appellant began examining the business' s finances.

Initialy, theappellant contended that thefinancial problemswere caused by problems
with the company’s “sweep account” at the Bank of America. Kraft assured Ritchie that the
company was solvent and began examining Parris Printing’ saccounts. Reassured by Kraft, Ritchie
left for vacation in Floridaon November 18, 1999. Ritchie wasin the Bahamas on November 22,
1999.

Ritchie explained the company’ s billing system. He stated that when invoiceswere
received at the company, Mosdey entered the bill into the computer system. Based upon these
entries, either the appellant or Moseley generated an “Items Aged Open Report” which reflected
outstanding invoices and the date of the invoice. Each week, Ritchie examined the report and
determined which billswereto be paid that week. Ritchie asserted that he never made only apartial
payment on abill and always paid aninvoicein full. He also explained that hetypically did not pay
abill for apaper company unlessit was sixty days old but paid all other bills after forty-five days.
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On January 11, 2000, while the appellant was out of the office, he examined the report and noticed
that there was a bill from Athens Paper Company that was over 200 days old. Ritchierecalled that
the bill had not been on the report he reviewed the previous week. Accordingly, Ritchie requested
that Moseley provide the hard copy of the Athens Paper Company invoice. Moseley wasunableto
do so because the invoice did not exist.

Next, Mosel ey examined the check register and discovered four other checksthat also
did not have accompanying invoices. Therecords at Parris Printing reflected the following:

Check Number PayableTo Amount of Check
2611 Advanced Mail Concepts $6,841.81
2612 Athens Paper Company $8,387.70
2613 MKD, International $9,676.42
2715 Bowers Ink Company $7,376.49
2716 MKD, International $9,280.74

Moseley called the Bank of Americaand requested that the bank send Parris Printing copies of the
cancelled checks relating to the five questionable entries. *

When the appellant returned to work on January 13, 2000, Ritchie asked her to “find
out what isgoing on.” He “mentioned to her that there was-there was some checks mentioned and
it total ed about forty-two thousand dollars, that we couldn’t find.” However, Ritchiedid not inform
the appellant regarding the questioned check numbers or “the accounts that [the checks] were
supposedly paid to.”

Ten or fifteen minutes later, the appellant came into Ritchie’s office, handed him a
letter and apersonal check for $42,000, and left. Theletter, which was signed by the appellant and
was addressed to Ritchie, stated:

| am writingthis because | am afraid to talk to you. Y ou see, | wrote

those checks you can not explain to mysdf. | had thoroughly

intended for those funds to be back in the bank before the end of the

year but the arrangements have been delayed and | am under the

impression at this point that they will be available no later than

1/28/00. | have enclosed acheck for $42,000.00 to cover the amount

of the checks of $41,563.16 and a little extra incase [sic] | have

caused problems at your bank. | don't know how to explain this to

you other than | have had some horrendous legal expenses with [my

husband] Lloyd s X-wife [sic] suing him for more support and many

other things, aswell as| am currently in alaw suit with my previous

3 These five checks underlie the appellant’s convictions for counts two through six.
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employer for sexual harassment. | am extremely sorry | was not
honest with you but | did thisas alast resort. | hope you will find it
in your heart to forgive me for the wrong | have done. | have spent
lots of time prayingto figure out what to do. When | entered themin
the computer it was a mistake and | am no good at hiding my
mistakes. | almost knew it would not work but | had to show
something for those checks for Ken Kraft.

Due to the dishonesty in my position, | am resigning today. | hope
youwill understand | never meant any harmand | do admit what | did
waswrong!!!! If you or Ardth need to call me for any reason, | will
be glad to help with any answers or consulting that you need.

On the appellant’s persona check, she noted that the $42,000 payment to Parris
Printing wasfor “ck #2611, 2612, 2613, 2715, 2716.” Ritchietold the appellant that he would need
acashier’ s check for the $42,000, but the appellant never provided one. He denied that he fired the
appellant after discovering the fraudulent checks; instead, Ritchie maintained that the appellant
voluntarily resigned.

Ritchietestified that Moseley contacted the bank to seeif Parris Printing could cash
the appellant’s check. However, the bank reported tha the appdlant’s account did not have
sufficient funds to cover the check. Accordingly, Parris Printing never received the $42,000
payment.

Ritchie explained that the checks written in-house had three layers:. the top, white
layer; the middle, pink layer; and the bottom, yellow layer. The pink and yellow layers were
supposed to be carbon copies of the information contained on the white layer. The pink copies of
thefive checks, asmentioned supra, indicated that thefive questioned checkswere paid tolegitimate
vendors.* However, when the bank provided the copies of the cancelled checks, Ritchie observed
that the questioned checks were in fact written to the appellant. Ritchie denied signing any of the
five checks. Regardless, Ritchie testified that he never witnessed anyone sign his name to those
checks.

After the appellant’s deception was revealed, Ritchie and Moseley began a more
extensive search of Parris Printing’ sbank records and they discovered that the appellant had written
approximately fifty other checks payable to herself.> Once again, the pink copies of the checks
reflected that they had been i ssued tolegitimate vendors when in fact the appel lant was the reci pient
of the payments. Ritchie denied that any of the fifty checks had been presented to him for his
authorization and further denied signing those checks.

4 No further mention was made at trial concerning the yellow copy of the checks.

5 These checks underlie count one of the indictment.
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Ritchietestified that he had to rely on the copies of the cancelled checks which were
provided by the bank becausethe original copies, which would have been sent to Parris Printing in
the bank statements, could not befound. Ritchiefurther testifiedthat the appellant received the bank
statements for Parris Printing.

Ritchie examined the checks underlying counts one through six and asserted that
although the checks bore the signature “James R. Parris,” he was not the person who signed the
checks. Particularly, Ritchie observed that the “descendersonthese*J s’ cut back to the right, and
| believe, if you'll notice my signatures, | don'’t think you-there sever acasewheremy J s have cut
back to theright on the descenders.” Additionally, Ritchie noted that check number 2613, which
was the basis of count three, was purportedly written on November 22, 1998, while Ritchiewasin
the Bahamas on vacation. Ritchie denied pre-signing any checks prior to his vacation. Ritchie
conceded that the bank never refused to honor one of the disputed checks due to suspected forgery.

Ritchie also examined a document purporting to be an invoice dated on December
7, 1998, from the appellant’s company, Data Solutions, to Parris Printing. The invoice stated that
the appe lant wasto be paid $20,000. The invoice stated that the payment was

Incentive To Return After Being Fired By RP-AM cannot doalot on

accounting sysem. . . . Agreement to return 12/7/98 provided

Incentive Bonuswas obtainable. New hourly rate of 120.00 per hour

with a minimum of 40 hours per week plus expenses. Invoices for

this to be given only to RP due to employees not needing to know

arrangements.
Ritchie insisted that he had never seen this invoice and vehemently denied entering into such an
agreement with the appellant. In fact, Ritchie asserted that he would not have laid off fourteen or
fifteen employees in order to have sufficient funds to pay the appellant and contended that the
appellant had no unique skillsthat would justify her being paid asalary that was approximately three
times the salary earned by the owners of the company.

Finally, Ritchieacknowledged that ParrisPrinting had filed acivil lawsuit against the
appellant. The company placed a lien on the appellant’ s assets, namely her home, to prevent her
from transferring her assets. Ritchie was hopeful that the proceeds from the civil litigation would
hel p the company recoup their losses.

Rick Cate, acollectionsofficer with Wilson Bank and Trust in L ebanon, testified that
he had printed alist of the appellant’ s accounts. The appellant and her husband had two accounts.
The appellant had also opened an account in her son’s name, and the appellant had an account for
DataSolutions. Both of the accountsin the names of the appellant and her husband were closed by
June 28, 2000. Additionally, the Data Solutions account was closed July 17, 2000. The checks
issued from those accounts totaled over $300,000.

Amy Holman, a sales support associate with the Bank of America in Nashville,
testified that shewasthe assistant of Doswell Brown and that ParrisPrintingwas one of their clients.
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In 1999, Ritchie and the appellant came into the bank because the company’ s accounts would not
balance. The appellant never indicated that “ she knew where money was going in the accounts for
Parris Printing.” At the meeting, after reviewing the list of checks which was generated by the
bank’ s computer, Holman could find no discrepancies, but she noted that the accounts would not
balance. Later, Ritchie requested that Holman obtain copies of certain checks issued by Parris
Printing. Holman noted that no checks were ever “dishonored” by the Bank of Americabecause of
suspected forgery.

Ardth Moseley testified that she was the office manager for Parris Printing and had
worked for the company since January 4, 1994. She stated that the gppellant beganworkingat Parris
Printing in August 1998 and she worked in the front officewith Moseley. After the appellant began
working at Parris Printing, she repeatedly instructed Moseley not to open the bank statements.
Moseley testified, “1 wastold, right up front, that there wasno need for meto do that any longer, that
there was absolutely no need for me to ever open a bank statement.”

Moseley observed that the appellant was unable to work the hours that she was
supposed to work and Ritchie maintained that he could not justify paying the gppellant’ s salary if
she was unable to work forty hours per week. Accordingly, Ritchie “put her on atime clock, had
her punch inand out on atime card.” Y et, the appellant continued to work lessthan forty hours per
week. Thus, Ritchie resorted to hiring the appellant as an independent contractor. Moseley stated
that the appellant had not been fired prior to the time she began working as an independent
contractor.

Mosley testified that the appellant submitted invoices to Parris Printing via Data
Solutions. The appellant was paid $20 an hour for the time she worked at Parris Printing and $15
an hour for the time she worked at home. The appellant submitted her invoices directly to Ritchie.
After Ritchie gpproved the invoice, he gave it to Moseley to enter into the computer like any other
bill fromavendor. Mosel ey recorded the invoices on the Real World program and subsequently the
appellant issued her own check after Ritchie approved payment of theinvoice. Moseley testified that
Ritchie approved payment of certain bills after reviewing the weekly report and that healways paid
the full amount of any given invoice. Once the check was printed, it was submitted to Ritchie for
hissignature because neither M osel ey nor the gppellant had the authority to sign the business checks.
Moseley asserted that the appellant never receved a paycheck for over $5,000. Moseley further
noted that the appellant never worked forty hours aweek during her employment as an independent
contractor.

On July 27, 1999, Parris Printing was required to lay off approximately fifteen
employees due to financial difficulties. Nevertheless, in November 1999, the company again had
financial troublesin the form of paychecks “bounc[ing].”

In January 2000, Ritchie asked M oseley to locate hard copies of theinvoicesrelating

to certain checks because he had discovered an invoice that was over 200 days old on the weekly
“aging report.” Moseley was unable to find corresponding invoices. Shortly thereafter, on the
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appellant’ slast day of work, the appellant attempted to hide something that she was writing on her
computer from Moseley. A few minutes later, Moseley saw the appellant in abrief meeting with
Ritchie. Ritchie showed Moseley the letter that the appellant had given him which detailed the
appellant’s role in the company’s financial problems. Moseley maintained that she had never
provided the appelant the numbers identifying the suspicious checks nor did she inform the
appellant of the amount of the checks.

Moseley stated that she had worked with Ritchie for several years and had seen his
signature “hundreds’ of times. Upon examining the checks underlying counts one through six,
Moseley said that the signature on the checks was not Ritchie’ s signature.

M osel ey observed that the appellant always dressed very nicdy for work, noting that
she wore designer clothes and “lots” of jewelry. The appellant informed Moseley that she had
purchased a hot tub, had an in-ground pool installed, had landscaping and concrete work done, and
had special gates instaled at her home. The appellant also went on severd trips to New Y ork,
Florida, and New Orleans. Additionally, Moseley noticed that the gopellant bought awhite Lincoln
Town Car that appeared new. Soon thereafter, the appellant arrived at work in aLincoln Navigator
and explained that her fifteen-year-old son had wrecked the Town Car. On another occasion, the
appellant drove a dark sports car to work, explaining that she had bought it for her son. When
Moseley asked the appellant how she could afford all of her purchases, the appellant stated, “Y ou
just have to know how to manage your money, Ardth.”

Kenneth Randall Kraft, aCPA with Kraft and Company, testified that Parris Printing
was his former client. He became acquainted with the appelant while she was working with the
Vermeer Corporation. After the appellant left Vermeer, Kraft suggested that Ritchie hire her asthe
in-house bookkeeper for Parris Printing. Kraft based his recommendation in part upon the
appellant’ sfamiliarity with Real World. Kraft further opined that the appropriate salary for the type
of bookkeeper Parris Printing required was between $30,000 and $40,000. Kraft noted that paying
a bookkeeper over $300,000 would not be financially sound.

Prior to the appellant’s employment, Parris Printing had no difficulty paying their
debts. Previoudy, Kraft had received and reviewed the company’s bank statements for
reconcilement each month. After the appdlant was employed, Kraft no longer received the bank
statements on amonthly basis. Infact, the appellant did not provide any of the bank statements for
1999 until September or October of that year.

In November or December 1999, Kraft met with Ritchie and the appellant to attempt
toreconcilethe company’sbank statements. Theappellant never suggested that sheknew the source
of the company’ sfinancial problem. Kraft testified that he had prepared the 1999 incometax return
for Parris Printing. The return reflected that the company had a profit in excess of $187,000.
However, if more than $300,000 had not been taken from the company that year, the profit margin
would have been approximately half amillion dollars.
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Detective Brian Edward Celatka, a detective in the fraud unit of the Metropolitan
Police Department, served an arrest warrant on the appellant at her home. Detective Celatkatestified
that although the outside of the home depicted “awhite brick house, . . . just average,” theinside of
thehomewas" very well-decorated.” Thefurniturewas*very nice” and the appellant had two large-
screen televisions. Detective Celatka observed that the backyard of the house was landscaped and
was " pretty much dl concreted, and it wasfenced in, and it had an in-ground swimming pool.” The
backyard was surrounded by a*“ very nice metal type” fencewith acoded gate. He and the appellant
left the home through the garage where Detective Celatka noticed a Lincoln Navigator. He stated
that the appellant was cooperative during the arrest.

Ray Edward Smith testified on behalf of the appelant. Smith sold Real World
software and became acquai nted with the appel lant when sheworked for Vermeer. He sold the Real
World software to Parris Printing and installed it on the company’ s computers after the appellant
began working there. Smith noted that “Real World needs a little bit of training up front,” but
explained that someone could be trained to use the software within a couple of weeks. Smith did
not know of anyone who was being paid a salary of $300,000 to operate the Real World software.

Thomas Walter Vadrick testified for the gppellant as an expert forensic document
examiner. Vastrick explained that he had received the checks underlying the indictment and had
been provided copies of Ritchie's authentic signature. Additionally, in order to do a handwriting
comparison, V astrick was provided copiesof checksthat the gopellant had written. Vastrick testified
that, whilethe sgnatures “pictoridly” resembled Ritchie’ ssignature, it became “very, very obvious
to me that there had been an attempt to copy the signatures.” Vastrick noted that one of the
characteristics which indicated that the signature was not genuine was “the manner in which the
descenders on the * J s —the way in which they went.” Vastrick observed that an attempt to copy a
signature “raises some problems in comparisons with other people because, when you have acase
of an attempt to copy, alot of timesthere are very few, if any, characteristics of the actual writer.”
Accordingly, Vastrick opined that the signatures on the questioned checks were not written by
Ritchie, but Vastrick could not determine if the appellant had written the checks. In sum, Vastrick
testified that “1 can’t say she did writeit; | cannot say she didn’t.”

The appellant testified on her own behalf. She stated that she was forty-four years
old and that she had been married to Lloyd Jonesfor slightly more than two years. She stated that
she had a seventeen-year-old son, Barry, Jr. (BJ), who was born during a previous marriage. The
appellant asserted that she started Data Solutionsin 1992. She noted that shewasfamiliar with Real
World software in 1998 because she had worked with the program while employed & Vermeer.

Through her work at Vermeer, the appellant became acquainted with Kraft. When
the appellant “ had finished up with pretty much all | could do for [Vermeer],” she approached Kraft
andinquired about employment at other companies. Subsequently, Kraft recommended the appel lant
for the position of “[i]n-house accountant” at ParrisPrinting. She stated that shewashiredasafull-
time employeein 1998 to replace Mosley, and was to be paid a salary of $42,000 per year. Shortly
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after she began working at Parris Printing, the appdlant contacted Smith and had Real World
software installed at the company.

The appellant asserted that, in December 1998, she began missing work frequently
becauseher son becameill and she had to take him to thedoctor. Ritchieinformed the appellant that
he could not pay her salary if she did not work the required forty hours per week. During the first
or second week of December 1998, Ritchie terminated the appellant’ s employment. The appellant
left Parris Printing but later called Moseley “because there were somethings that . . . needed to be
finished up.” Moseley was concerned because shedid not know how to runthe Real World software
and stated that she would speak with Ritchie on the appellant’ s behalf. The appellant recalled that
onthefollowing Thursday or Friday, Ritchie called her at home and asked her toreturntowork. The
appellant told Ritchiethat she would consider hisrequest. Ritchietold the gppellant to “make me
an offer.”

The appellant testified that she called Ritchiethe next day and informed him that she
wouldrequire*atwenty-thousand-dollar incentiveto comeback.” Theappellant opinedthat Ritchie
agreed to pay the amount because “he felt sorta stranded and needed to.” Because of her concerns
regarding Ritchie's“hireand fire abilities,” the appellant advised him that shewould return to work
only asanindependent contractor through her company DataSolutions. Theappellant al so requested
payment of $120 per hour, with a minimum of forty hours per week, plus expenses. She defended
theamount, assertingthat “[t] here areaccountantsout therethat makethat and more.” Theappellant
maintained that this agreement was reflected in the December 7, 1998, invoice. The appellant
testified that Ritchie instructed her to submit all of her invoices directly to him because he did not
want anyone to know the amount she was being paid.

The appellant stated that during some weeks she worked twenty hours and some
weeks she worked sixty or seventy hours. The appellant explained, “1 wasto prepare two, different
invoices, onefor twenty dollars an hour, one for ahundred-and-twenty dollarsan hour. Theinvoice
for twenty dollars an hour was the one that [Ritchie] gave to [Moseley] to run through accounts
payable to cut me a check.” Based upon the two invoices, the appellant received two paychecks.
Thefirst check, which was generated by M oseley, was for $400 reflecting payment of $20 per hour.
The second check, reflecting payment of $120 per hour, wasfor theamount of $4,800. Theappellant
testified regarding the payments, specifically explaining:

| would —first of al the — the four-hundred-dollar ones were pretty
easy. | just gavethoseto Ritchie, and hegavethem to Ardth; and she
put them in the payables, and then | would cut the check for that,
when they were in the payables.

The other oneswere alittle different. | gave those to Ritchie, and he

would bring it — you know — tell me yes or no or — you know —we
would discuss something over.
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And nobody knew about those checks but him and I; so, those checks
had to be cut when | ran the payables, but they would be run after the
payables. In other words, it was a— it was an end-of-the-run check.

And, when you run the checks up — after you get through processing
arun of checksand you feed it up, you’ ve burned two or three checks
at the end of it.

And those checks were saved for putting in —the way that — the way
that he wanted it done was, he wanted the invoices that the CPA
would see and his partners would see and Ardth would see to show
avendor, instead of me, because he didn’t want any flags going up
that he was paying me forty-eight-hundred dollars a week.

| would take off the white copy, and | would run it through the
computer to myself. And. .. on this particular program, it say, “Are
all the checks that printed okay?”

WEell, on this software you can tdl it no and it will void that check;
but you can go back in and print another check, the same number.
And that’s how the pink and ydlow copies were run.

The appellant testified that she watched Ritchie sign severd of the checks that she
printed for herself. Shethen took the checksand deposited them in her account at Wilson Bank and
Trust. Theappellant removedtheoriginal copiesof the checksfrom the bank statementsat Ritchie's
direction. She gave the originas to Ritchie, but she did not know what he did with them.
Additiondly, the appellant claimed that before Ritchieleft for vacation, he pre-signed the check that
was purportedly written on November 22, 1998. She asserted that she did not steal money from
Parris Printing and did not forge Ritchie’ s name to the checks. She stated that the arrangement to
disguiseher pay “wasn’t right,” but “1 worked for [Ritchie], hesigned my check; I did it like hetold
meto.”

When Parris Printing began having financial difficulties, the appellant theorized that
the “sweep account” at the bank was the problem. Nevertheless, despite the financial problems,
Ritchie did not have a problem with paying the appellant her large salary.

The appellant admitted that she made large purchases with her salary. Namely, she
had apool and ahot tub installed at her home, constructed a garage and a sunroom, and had alarge
amount of concrete poured. She also bought acar. She maintained that Ritchie agreed to pay her
more than the owners of the business earned and further stated that she did not feel guilty about her
large salary.
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On January 13, 2000, the appellant returned to Parris Printing after recelving a
telephone call from Moseley. When the appellant entered the office, Ritchiewaswith Moseley. He
asked the appellant if shewasthereto find out about “those checks.” The appellant testified that she
confronted Ritchie because she was “running out of excuses’ and was “not feeling good about it
anyway.” Ritchieinformed the appellant that she needed to give him something to show hispartners
and Kraft. Accordingly, Ritchie told the appellant to write a letter confessing that she took the
checksand everything would beresolved. Healso told her to give him acheck for $42,000 with the
understanding that he would not deposit the check. The appellant admitted that she wrote the | etter
inwhich she claimed to have appropriated the funds, but at trial she claimed that the contents of the
letter were untrue. She contended that she wrote the letter to help Ritchie because “[h]ehad been
good to me.”

On cross-examination, the appellant testified that shewasfired on Friday, December
4,1998. She came back to work on Monday, December 7, 1998, after Ritchie called her because he
was “desperate” to have her come back to work. She explained that Ritchie paid her the $20,000
bonus she had requested, but the payment wasmadeininstallments. Those paymentswerereflected
in the checks included in count one of the indictment. Additionally, the appellant claimed that
Ritchie did not pay her in full, but she kept a running balance of the amount she was owed.
Furthermore, the appellant contended that she began billing Parris Printing through Data Solutions
in December 1998 despite the fact that no invoices were addressed from Data Solutions until March
1999.

Finally, the appellant called LeonaMay Walker to testify on her behalf. Walker was
a former employee of Parris Printing who was laid off in July 1999. Walker testified that the
appellant wasfired because Ritchie was angry with the gopel lant, but shewas later rehired * because
nobody else could do what shecould do.” Walker asserted that the appellant wasfired on aTuesday
and did not return to work for aweek. Walker stated that she would be surprised to learn that the
appellant made $300,000 ayear becauseduring Walker’ syear-long employment with ParrisPrinting,
Walker asked for araise three times and was refused.

Based upon the forgoing, the appedlant was found guilty of counts two through six.
However, the jury was unable to reach a verdict on count one of the indictment. Thereafter, a
sentencing hearing was held.

B. Sentencing Hearing

At the sentencing hearing, the State submitted the appellant’s presentence report.
Next, the State called Bart Witsman, an accountant for Vermeer Corporation in Lavergne. Witsman
stated that he began working for Vermeer in April 1998 while the appellant was the comptroller for
the company. The appellant objected to Witsman testifying regarding any uncharged criminal
activity involving the appellant’s employment at Vermeer. However, the trial court overruled the
appellant’s objection because “if there’s a showing of prior criminal behavior, | can consider,
whether she's charged or not.”
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Witsman testified:

Wefound forty-five thousand dollarsworth of checksthat were—our

understanding that they had been deposited inthe bank for the IRSfor

apayroll tax depositsin August of ‘98. And an IRS agent came and

said we were behind on our payroll taxes, at which time, the

investigation led that those forty-five thousand dollars worth of

checks had been deposited into various accounts under Jamie

Waldrum[, the appdlant’s name prior to her marriage to Lloyd

Jones|.”
The checks that were supposed to be depaosited into Vermeer's payroll tax account had been
deposited into one of the appellant’s personal accounts. The appdlant appropriated these funds
during approximately half ayear. Moreover, the appellant made a $5,000 |oan and a $10,000 loan
to Vermeer, using these appropriated funds.

Witsman averred that “[t] he couponsthat go along withthe payroll tax depositswere
filled out just as if they'd been put into the account and satisfied the IRS requirements.”
Accordingly, without the intervention of the IRS, the missing funds probably would not have been
discovered.

Additiondly, Witsman testified that “ [t] here was about twenty-five thousand dollars
worth of checks that were written for made out to cash or made out to [the appellant]. There was
adouble bonus at the end of * 97 that she made out to herself, also, thosetota ling [sic] about twenty-
fivethousand.” The checkspayableto the appellant or to cash were never authorized. Theappellant
was fired from Vermeer after the discovery of these checks.

The appellant chose not to testify at the sentencing hearing. However, appellant’s
counsel asked the court to consider aletter and proposed order which had been submitted to Parris
Printing’ s attorney. The proposed order provided that the appellant would sell her house and pay
the remaining funds from the sale to Parris Printing as restitution.

The appellant’s husband, Lloyd Wallace Jones, Jr., testified on her behalf. He
asserted that he had been married to the appellant since October 1998. He stated that he worked as
atruck driver earning approximately $47,000 per year. He acknowledged that he and the appellant
wereselling their house, which had an apprai sed val ue of $238,000. Thefirst mortgage on the home
was in the amount of $144,000 and there was also a second mortgage for $10,000. Jones asserted
that upon the sale of their home, any fundsremaining after payment to the lien holderswould be used
to pay restitution to Parris Printing. Regardless, Jones testified that he believed the appellant when
she said that she did not steal any money from Parris Printing.

Jones testified that the gppellant bought her son an*‘84 or ‘85 model” car using the
fundsin her son’s savings account. Additionally, Jones observed that the appdlant handled all of
the family finances and Jones “didn’t question anything.” Jones maintained that he never asked the
appellant how much money she earned while working for Parris Printing, but he knew that she

-15-



“madegood money.” However, Jonesadmitted that helearned how much money the appellant made
when he signed their joint tax return for 1999.

Moreover, Jones conceded that he knew the appellant was being sued by Vermeer.
He did not know the particulars of the litigation because the appd lant assured him that he did not
need to worry. Hetestified that the appellant bought a Lincoln Town Car and then came home with
aLincoln Navigator. Theappellant bought a pool, afence, an dectronic gate, and $2,100 worth of
furniture. The appellant also had a patio enclosed and a sunroom built. Jones admitted that in
October and November 1999, he bought the appellant $2,400 worth of jewelry. They also owned
a$15,000 time share unit at the Sunrise Ridge Resort in Gatlinburg.

Jones asserted that the appellant was remorseful for her actions. He aso stated that
when hevisited her in jail she was upset, cried and wanted out of jail. He said the appellant did not
think that she belonged in jail.

On cross-examination, Jones conceded that the appellant owed $100,000 to the IRS
because she had failed to pay her taxes. She had not yet made the payment or arranged a payment
plan. He stated that he had not met with an IRS agent in order to arrange a payment plan.
Additiondly, Jones noted that the appellant was willing to repay the almost $42,000 she was
convicted of taking, but she had no plans to repay the $300,000 taken from Parris Printing or the
money taken from Vermeer.

The appellant’ s counsel explained to thetrid court that the appe lant planned to sell
her home and any funds remaining after payment of the mortgageswereto bepaid to ParrisPrinting,
even if the amount exceeded $42,000.

After considering the foregoing facts, the trial court sentenced the appellant to four
yearsincarceration on each offense. The court further found that the appellant was a professional
criminal, and ordered the sentences for count two and count six to be served consecutively for atotal
effective sentence of eight years. Thetrial court ordered the appellant to serve one year of the
sentencein confinement and the remainder on community corrections. Thetrial court instructed the
appellant to make restitution in the amount of $41,460 to Parris Printing while she was serving her
community corrections sentence.

Theappellant timely appeded, raising thefollowing issues: (1) whether the evidence
was sufficient to sustain the convictions; (2) whether thetrial court erredin allowing theintroduction
of evidence presented by Witsman at the sentencing hearing; (3) whether the trial court erred in
declaring the appellant to be aprofessional criminal; (4) whether thetrial court erred in findingonly
one mitigating factor applicable to the appellant; (5) whether the trial court erred in denying the
appellant probation; (6) whether thetrial court erred in granting the State’ soral motion to amend the
indictment onthefirst day of trial; (7) whether thetrial court erred in allowing Larry Parristo remain
in the courtroom after his testimony when the defense notified the trial court that the defense
intended to recdl him asawitness, in violation of Tennessee Ruleof Evidence 615; (8) whether the
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trial court erred in alowing the State to present to the jury, during rebuttd closing arguments,
exhibits/evidence not introduced during trial; (9) whether the trial court erred in sentencing the
appellant to the maximum sentence of four years on each forgery count; and (10) whether “thetrial
court err[ed] inrefusing to grant the[ appel lant] anew trial when the defense presented new evidence
tothetrial court that the State’ smain witness, [Ritchie] Parris, lied on the witness stand concerning
his manner of signature, based on the signature that [he] had provided in hisresponseasavictimin
the presentence report of the [appellant].”®

[I. Analysis
Initially, we note that the appellant provides no citations to the record within the

argument portion of her brief. Accordingly, all of the appellant’ sissues could be treated aswaived
by thiscourt. See Tenn. Ct. Crim. App. R. 10(b). However, wewill briefly address the appellant’s
issues.

A. Amendment of the Indictment

Under both the federal and state constitutions, a criminal accused is entitled “to be
informed of the nature and cause of the accusation” against her. U.S. Const. Amend. V1; see also
Tenn. Const. Art. I, 89. Thisrequirement ismet when anindictment charging an accused “ provides
sufficient information (1) to enable the accused to know the accusation to which answer isrequired,
to furnish the court adequate basis for the entry of aproper judgment, and (3) to protect the accused
from double jeopardy.” Statev. Hill, 954 SW.2d 725, 727 (Tenn. 1997). Such indictment may be
amended “in all cases with the consent of the defendant.” Tenn. R. Crim. P. 7(b). However, even
without the defendant’ s consent, thetrial court may permit an amendment before jeopardy ataches
“[i]f no additional or different offense isthereby charged and no substantial rights of the defendant
arethereby prejudiced.” 1d. Inajurytrial, jeopardy typically only attacheswhen thejury is sworn,
not during any pretrial procedures. See State v. Pennington, 952 S\W.2d 420, 422 (Tenn. 1997).
This court has previously observed that the “ denial of a motion to amend an indictment is a matter
within the trial court’s discretion, and this court will dter the trial court’s decision only if that
discretion has been abused.” State v. Kennedy, 10 S.\W.3d 280, 283 (Tenn. Crim. App. 1999).

Prior to empaneling the jury, the appellant moved the court to dismiss count one of
theindictment because the indictment refl ected that the of fense was committed between December
31, 1999, and January 10, 2000, yet none of the proof dleged by the State occurred between these
two dates.” The Stateinformed thetrial court that the appellant had been put on actud notice of the
offense dates involved in count one, which dates were December 31, 1998, through January 10,
2000. The appellant admitted that she had actual notice of the offense dates and conceded that an
amendment of the indictment would cure any double jeopardy problem. Accordingly, we conclude
that the trial court did not abuseits discretion in allowing the State to orally amend the indictment
prior to trial to correct the datesinvolved in count one. Seeid. at 284. “[T]herecord amply reflects

6 We will address these issues in adifferent order than that in which they were raised.

! W e note that the appellant was ultimately granted a mistrial on count one due to a deadlocked jury.
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that it was known to al parties that the incorrect date was merely atypographical error. Jeopardy
had not attached, no additional offensewascharged, and no substantial rightsof [the appel lant] were
prejudiced.” State v. Darrell Fritts, No. 132, 1992 WL 236152, at *7 (Tenn. Crim. App. a
Knoxville, Sept. 25, 1992). Thisissueiswithout merit.

B. Violation of Tennessee Rule of Evidence 615

Tennessee Rule of Evidence 615 istherule of sequestration and is*“now colloquially
referred to as ‘' The Rule.’”” Neil P. Cohen et al., Tennessee Law of Evidence, § 6.15[2] (LEXIS
publishing, 4th ed. 2000). Rule 615 provides:

At the request of a party the court shall order witnesses, including

rebuttal witnesses, excluded at trial or other adjudicatory hearing. In

the court's discretion, the requested sequestration may be effective

before voir dire, but in any event shall be effective before opening

statements. The court shall order all persons not to disclose by any

means to excluded witnesses any live trid testimony or exhibits

created in the courtroom by awitness. This rule does not authorize

exclusion of (1) a party who is a natural person, or (2) a person

designated by counsel for aparty that is not anatural person, or (3) a

person whose presence is shown by a party to be essential to the

presentation of the party’ scause. Thisruledoesnot forbid testimony

of awitness called at the rebuttal stage of a hearing if, inthe court’s

discretion, counsel isgenuinely surprised and demonstratesaneed for

rebuttd testimony from an unsequestered witness.

At the conclusion of Larry Parris' testimony, the appellant asked the trial court for
“the Rule.” The State argued that because Larry had concluded his direct testimony and cross-
examinations, there was no further need for his sequestration. The appellant argued that Larry’s
namewasincluded on her witnesslist and she might want torecall Larry subsequent to thetestimony
of Ritchie and Lackey. The trid court stated, “1 understand your position; but just based on the
contemplation that you might use [Larry] in the future is not a reason to prevent him from being
here.” The appellant contends that “[t]he disallowance to have this rule exacted upon this witness
was in direct contradiction to Rule 615, and a violation which tainted the trial of this matter.”

We observe that the language of Rule 615 mandates the exclusion of awitnessfrom
the courtroom upon the request of a party unlessthat witnessfallswithin the listed exceptions. See
State v. Anthony, 836 S.W.2d 600, 605 (Tenn. Crim. App. 1992). The proof does not reveal that
Larry met any of the exceptions for sequestration. Clearly, he was excluded from the courtroom
prior to histestimony. Inour view, he should not have been alowed to remain inside the couroom
after counsel advised the court that he might be called as arebuttal witness. Seeid.

Regardless, the appellant never recalled Larry to testify, nor did she attempt to show
how she was prejudiced by thetrial court’ sfailure to exclude him from the courtroom. Notably, on
appeal, the appdlant only claimsin a conclusory statement that the trial court’s error “tainted” the
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trial. Itiswell-established that “[a] defendant may not be granted relief on appellate review when
[she] failsto takes action reasonably necessary to prevent or nullify the error.” 1d.; see also Tenn.
R. App. P. 36(a). Moreover, when a sequestration issueisraised on appeal, this court considersthe
seriousness of the violation and the prejudice endured by the appellant. See State v. Coulter, 67
S.W.3d 3, 52 (Tenn. Crim. App. 2001). In light of the fact that Larry’ s testimony was consistent
with the remainder of the State’s proof, we fail to seewhat prejudice, if any, the appellant suffered.
Accordingly, we conclude that the trial court’s error was harmless. Tenn. R. Crim. P. 52(a).

C. Rebuttal

The appélant argues:

During rebuttal closing, the State presented several documentswhich
were not presented during thetrial asevidence. The State used these
documents, invoices, to attempt to prove to the jury that the
Defendant/Appéd lant had fraudulently prepared documents whilein
the employ of ParrisPrinting, and in preparation of adefenseagaing
these charges. As such, the State attempted to introduce extraneous
information to the jury which was not presented during the proof
states of thetrial.

Aswe noted earlier, the appellant hasfailed to provide any citationsto the record to
indicate which exhibits she found objectionable. Accordingly, we deem this issue to be waived.
Tenn. Ct. Crim. App. R. 10(b). Moreover, we conclude that the appellant d so waived thisissue by
faillingto object at trial. Tenn. R. App. P. 36(a); Statev. Little, 854 SW.2d 643, 651 (Tenn. Crim.
App. 1992).

D. Sufficiency of the Evidence

In order to successfully challenge the sufficiency of the evidence supporting her
convictions, the appdlant must demonstrate to this court that no “rational trier of fact” could have
found the essential elements of the crime beyond areasonable doubt . Jacksonv. Virginia 443 U.S.
307, 319, 99 S. Ct. 2781, 2789 (1979); State v. Tugale, 639 S.W.2d 913, 914 (Tenn. 1982); Tenn.
R. App. P. 13(e). In other words, on appeal, the State is entitled to the strongest |egitimate view of
the evidence and all reasonable inferences which may be drawn therefrom. State v. Williams, 657
S.W.2d 405, 410 (Tenn. 1983). Questionsconcerning the credibility of thewitnessesand theweight
and value to be given the evidence, aswell asall factual issues raised by the evidence, are resolved
by the trier of fact and not the appellate courts. State v. Pruett, 788 S.W.2d 559, 561 (Tenn. 1990).

The appellant was convicted of five counts of forgery. The offense of forgery is
codified in Tennessee Code Annotated section 39-14-114(a) and (b) (1997):

(a) A person commits an offense who forges awriting with intent to

defraud or harm another.

(b) Asused in this part, unless the context otherwise requires:

(1) “Forge” meansto:
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(A) Alter, make, complete, executeor authenticate any writing so that
it purports to:
(i) Be the act of another who did not authorize that act;

(C) Issue, transfer, register thetransfer of, pass, publish, or otherwise
utter a writing that is forged within the meaning of subdivision
(1)(A); or
(D) Possessawriting that isforged within themeaning of subdivision
(D)(A) with intent to utter it in a manner specified in subdivision
(1)(C).
Forgery “is punishable as theft pursuant to [ Tennessee Code Annotated section] 39-14-105.” Id. at

(c).

Larry Parris, Ritchie Parris, Lackey, and Moseley maintained that only Ritchie and
Lackey had authority to sign checks for Parris Printing; no employee had such authority. Ritchie,
Lackey, Moseley, andKraft testified that the appellant was originally hired asafull-time bookkeeper
for Parris Printing and she was to earn a salary of approximately $40,000 per year. However,
according to Ritchie and Moseley, due to the gppellant’ s inability to work the required number of
hours, Ritchie hired the appellant as an independent contractor. She was to be paid $20 per hour
for the time she worked at Parris Printing and $15 per hour for the work she did at home. Moseley
testified that the appellant was the only person who controlled the bank statements for Parris
Printing. Additionally, Ritchie and Mosel ey noted that M osd ey and the appell ant had the authority
to prepare checks, but not to sign them. After several months of financial difficulties with the
company, Ritchie and Moseley discovered five suspicious checks. After the appellant was
confronted, she wrote a letter of apology for writing those checks to herself and she gave Ritchie a
personal check for $42,000.

Larry Parris, Lackey, and M osel ey examined the signatures on the checksunderlying
countstwo through six. They each maintained that the signatures on the checks were not Ritchie’s
signature. Furthermore, Ritchie denied signing the checks or giving anyone el se the authorization
to sign them. Moreover, the appellant’s own expert witness asserted that the signatures on the
checks were not Ritchie's signatures. However, because the signatures were attempts to copy
Ritchie's signature, the expert was unable to determine any characteristics of the actual writer.
Therefore, he could neither excul pate nor incul pate the appellant as the source of the signatures.

Theappellant agreed that shewasoriginally hired asafull-time employee. However,
she maintained that shewasfired because of her absencesfromwork. Shortly after her employment
was terminated, Ritchie asked the appellant to return to work. According to the gppellant, Ritchie
agreed to pay her a $20,000 incentive bonus to return to work. He also agreed to pay the appellant
$120 an hour, despite thefact that he had previously paid the appellant only $17 or $18 an hour. The
appellant admitted that she prepared the checks underlying countstwo through six and conceded that
she deposited those checksinto her personal account. Regardless, she maintained that she watched
Ritchie sign the checks and she asserted that the checks were legitimate payments for her services.
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Shecreated “ dummy” checksto record inthe businessrecordsat Ritchi€ sdirection; he did not want
anyoneto know that she was being paid $300,000 per year. She claimed that she wrote the letter of
apology to “help” Ritchie because he had “been good to” her.

Theissue ultimately was one of credibility. Aswe earlier noted, credibility isissue
to be determined by trier of fact, not the appellate court. Pruett, 788 S\W.2d at 561. Thejury, aswas
its prerogative, choseto believe Ritchie stestimony that he did not sign the checks nor did he agree
to pay the appdlant the exorbitant salary she claimed to have earned. Thus, the jury could find that
the appellant, who admitted preparing and depositing the checks, forged the writings. Thisissueis
without merit.

E. Witsman's Testimony

The appdlant complains that the trial court erroneoudy allowed Bart Witsman to
testify at her sentencing hearing in contravention of Tennessee Rule of Evidence 608. Initially, we
recognize that “[t]he rules of evidence shall apply [at a sentencing hearing], except that reliable
hearsay including, but not limited to, certified copies of convictions or documents, may be admitted
if the opposing party is accorded a fair opportunity to rebut any hearsay evidence so admitted.”
Tenn. Code Ann. 8§ 40-35-209(b) (1997). The admission or exclusion of evidence rests in the
discretion of thetrial court and thiscourt will reverse such arulingonly if thetrial court abused that
discretion. Statev. West, 737 S.\W.2d 790, 793-94 (Tenn. Crim App. 1987).

Tennessee Rule of Evidence 608(b) provides:

Specificinstancesof conduct of awitnessfor the purposeof attacking

or supporting the witness's credibility, other than convictions of a

crime as provided in Rule 609, may not be proved by extrinsic

evidence. They may, however, if probative of truthfulness or

untruthfulness.. . . , beinquired into on cross-examination.
Intheinstant case, Witsman’ stestimony was not presented at the sentencing hearing as an attack on
the appellant’s credibility. Instead, the State called Witsman to demonstrate the appellant’s prior
criminal activity.

Over the appellant’s objection, the trial court allowed Witsman to testify, correctly
ruling that “if there’s a showing of prior criminal behavior, | can consider, whether she’s charged
or not.” InStatev. Carico, 968 S.W.2d 280, 287 (Tenn. 1998), our supreme court stated that “the
trial court may utilize criminal behavior shown by a preponderance of the evidence to enhance a
sentencewithout violating federal or state due process.” Seeaso Statev. Winfield, 23 S.\W.3d 279,
283 (Tenn. 2000). As noted, the State called Witsman to attempt to establish, by a preponderance
of the evidence, that the appellant had been previoudly involved in criminal activity. We conclude
that the trial court did not abuse its discretion in allowing Witsman to testify at the sentencing
hearing.

F. Sentencing
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Appellate review of the length, range or manner of service of a sentenceis de novo.
Tenn. Code Ann. 8 40-35-401(d) (1997). In conducting itsde novo review, this court considersthe
following factors: (1) the evidence, if any, received at the trial and the sentencing hearing; (2) the
presentence report; (3) the principles of sentencing and arguments asto sentencing alternatives; (4)
the nature and characteristicsof the criminal conduct involved; (5) evidence and information offered
by the parties on enhancement and mitigating factors; (6) any statement by the appellant in her own
behalf; and (7) the potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102and -103
(1997), -210 (Supp. 2002); see also Statev. Ashby, 823 S.\W.2d 166, 168 (Tenn. 1991). Theburden
isonthe appellant to demonstrate theimpropriety of her sentence(s). Tenn. Code Ann. § 40-35-401,
Sentencing Commission Comments. Moreover, because the record reveals that the trial court
adequately considered sentencing principlesand all relevant facts and circumstances, this court will
accord thetrial court’ s determinations a presumption of correctness. |d. at (d); Ashby, 823 S.W.2d
at 1609.

1. Length of Sentence
The appellant raises two issues regarding the length of her sentence. First, she
contendsthat thetrial court erred in applying only one mitigating factor when determining thelength
of her sentence. Second, she complainsthat thetrial court erred in sentencing her to the maximum
sentence of four years on each offense. As these issues are interlocking, we will address them
s multaneously.

The appellant was convicted of five countsof forgery more than $1,000 but lessthan
$10,000. The forgery statute provides that forgery “is punishable as theft pursuant to [ Tennessee
Code Annotated section] 39-14- 105.” Tenn. Code Ann. 8 39-14-114(c). Tennessee Code
Annotated section 39-14-105(3) (1997) classifies theft of more than $1,000 but less than $10,000
asaClass D felony. Additionally, the appellant was sentenced as a standard Range | offender.

“The presumptive sentence for aClass . . . D . . . felony shdl be the minimum
sentencein therangeif thereare no enhancement or mitigating factors.” Tenn. Code Ann. 8 40-35-
210(c). Therefore, the presumptive sentence for each of the appellant’ sconvictionsistwo years, the
minimum sentence for a Class D felony committed by a Range | offender. However, if there are
enhancement but no mitigating factors, then the sentence may be set above the minimum in that
range but still within the range. 1d. at (d). If there are both enhancement and mitigating factors, a
court should begin at the presumptive sentence and enhancefor the enhancement factorsthen reduce
as appropriate for the mitigating factors. 1d. at (e).

As we earlier noted, the State submitted into evidence the appellant’s presentence
report and produced the testimony of Witsman at the sentencing hearing. Witsman testified
regarding the appellant’s previous appropriation of funds while she worked for Vermeer. The
appellant’ s husband, L1oyd Jones, testified on her behalf.

At the conclusion of the hearing, the trial court determined that the only mitigating
factor applicable was that the appellant’s “criminal conduct neither caused nor threatened serious
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bodily injury.” Tenn. Code Ann. 8§ 40-35-113(1) (1997). However, the trial court afforded this
factor little weight because it would be found in “most every theft related” crime.

The other mitigating factors which were proposed by the gopellant at the sentencing
hearing were:®

(3) Substantid grounds exist tending to excuse or justify the

[appellant’ 5] criminal conduct, though failing to establish adefense;

(7) The [appellant] was motivated by a desire to provide necessities

for [her] family or [hersdf];

(12) The [appellant] acted under duress or under the domination of

another person, even though the duress or the domination of another

person is not sufficient to constitute a defense to the crime; [and]

(13) The [appellant] is attempting to make restitution for the

$42,000.00 under the Forgery convictions, Counts Two through Six,

by the sale of her house.
Tenn. Code Ann. 8§ 40-35-113(3), (7), (12), and (13). In examining these factors, the trial court
stated that “they just don’t mesh with the [appellant’ s] position, now or at trial.” The trial court
determined that there were no grounds to “excuse or justify” the appellant’s criminal behavior.
Additiondly, inlight of the appellant’ slavish spending, thetrial court found that the gppellant was
not acting under a desire to provide necessities for herself or her family. The trial court further
observed that there was no proof in the record that the appellant acted under duress or domination.

Moreover, in connection with the appellant’ s restitution, the trial court observed:
Intermsof restitution, and that being submitted asamitigating factor,
| just think she' s caught in the position where Parris apparently is not
going to lay down like Vermeer did and get money back from their
insurance, and then jus[t] say, well, therest of it isn’t worth [it]. . ..

So | don't think it’s something she' svolunteering to provideto Parris

Printing, but for their efforts to make her do it, because her position,

al along, has been that she deserved thismoney.
Based upon thetrial court’ sreasoning, we concludethat thetrial court did not err inrefusing to gpply
these mitigating factors.

The trial court found the presence of two enhancement factors. (6) the amount of
damage to property sustained by or taken from the victim was particularly great and (15) the
appellant abused a position of public or private trust, or used a specia skill in a manner that

8 This court must assume that these are the mitigating factors the appellant complains the trial court failed to
apply. The appellant did not specifically set out the applicable mitigating factorsin her brief.
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significantly facilitated the commission or fulfillment of the offense. Tenn. Code Ann. § 40-35-
114(6) and (15) (1997).° Thetrial court afforded these factors great weight.

We note that, generdly, “since the punishment for theft is enhanced based upon the
amount taken by the accused, use of this enhancement factor constitutes double enhancement in
violation of the statute.” State v. Grissom, 956 S.W.2d 514, 518 (Tenn. Crim. App. 1997).
However, this court has also noted that when the amount taken approaches the upper end of the
offense spectrum or the amount taken is as much as six times the amount of the minimum of the
offense, then the application of enhancement factor (6) is proper. See Grissom, 956 SW.2d at 518
n.4; Statev. CynthiaTaylor Mann, No. M1999-01390-CCA-R3-CD, 2001 WL 487686, at * 4 (Tenn.
Crim. App. at Nashville, May 8,2001); Statev. BarbaraD. Frank, No. 03C01-9209-CR-00303, 1993
WL 539401, at *4 (Tenn. Crim. App. at Knoxville, Dec. 22, 1993). Intheinstant case, thetrial court
observed that “each count of thisindictment that she’s now been convicted on obviously are well
above the minimum amount for that particular finding; that is, above one thousand dollars. Andthe
cases alow the Court to consider that fact when you get up near and around the maximum amount
within that range.” Accordingly, we agree with the trial court’s application of this factor and
concluded that thetrial court did not err in according it great weight.

Thetrial court also found that the appellant had abused aposition of trust. See Tenn.
Code Ann. §40-35-114(15). The appelant had the authority to prepare the checksfor the business.
Inexercising thisability, sheforged several checksto herself. Additionally, sheensured that shewas
in sole control of the bank statements for the company in order to disguise her appropriation of
funds. Moreover, even though she knew Ritchie was concerned about the company having
insufficient funds to cover the company payroll, she neverthel ess blamed the bank for the financial
difficulties. We conclude that because the appellant “was an employee of the victim company, a
position of trust which enabled her to commit these crimes,” the trial court properly applied this
enhancement factor. Grissom, 956 S.W.2d at 518.

The appellant complains that the tria court “improperly sentenced the [appellant] .
.. when it failed to start at the minimum, then enhance upward, then downward as prescribed.”
However,

[t]he appellant's sentence is not determined by the mathematical

process of adding the sum total of enhancing factors present then

subtracting from this figure the mitigating factors present for a net

number of years. Rather, the weight to be afforded an existing factor

isleft tothetrial court's discretion so long asthe court complieswith

the purposes and principles of the 1989 Sentencing Act and its

findings are adequately supported by the record.

9 Asof July 4, 2002, the statutory enhancement factors have been renumbered. Tenn. Code Ann. § 40-35-114
(Supp.2002). However, intheinstant case, we will use thenumbering of the 1997 version of Tennessee Code Annotated
section 40-35-114.
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State v. Boggs, 932 SW.2d 467, 475-476 (Tenn. Crim. App. 1996). We find no error in the
appellant’ s sentence of four years for each offense.

2. Consecutive Sentencing

Thetrial court then examined the evidence found and determined that consecutive
sentencing was appropriate, determining that the appellant was a professional criminal. Thetria
court then ordered the sentence for count six to be served consecutively to count two with the
remaining sentences to run concurrently. The appellant appealsthis ruling. Initially, we note that
“[w]hether sentences are to be served concurrently or consecutively is a matter addressed to the
sound discretion of the trial court.” State v. Adams, 973 S.W.2d 224, 230-31 (Tenn. Crim. App.
1997).

Tennessee Code Annotated section 40-35-115(b) (1997) contains the discretionary
criteriafor imposing consecutive sentencing. See also State v. Wilkerson, 905 SW.2d 933, 936
(Tenn. 1995). Thetrial court imposed consecutive sentencing on the bassthat “[t]he[appellant] is
aprofessional criminal who hasknowingly devoted such [appellant’ 5] lifeto criminal actsasamajor
source of livelihood.” Thisclassification derived from Gray v. State, 538 S.\W.2d 391, 393 (Tenn.
1976). See Tenn. Code Ann. 8§ 40-35-115, Sentencing Commission Comments. Gray defined a
professional criminal as* onewho hasknowingly devoted [her]self to crimind actsasamajor source
of livelihood or who has substantial income or resources not shown to be derived from asource other
than criminal activity.” 1d.

Thetrial court stated that “ | do think thereisasufficient showingthat [the gppellant],
because of her lifestyle and her major source of livelihood, being through criminal activity, either
through Vermeer or Parris Printing, is a professional criminal.” The facts support this assertion.
Over approximatey two years, the appellant engaged in a pattern of bilking her employers out of
valuablefunds. See Statev. Rhoden, 739 S.W.2d 6, 18 (Tenn. Crim. App. 1987). She applied these
fundsto lavish purchases and stopped only when discovery of her deeds wasimminent. Moreover,
thiscourt has previously stated that “[o]newho derives‘amajor source of livelihood' from criminal
activity may also receive substantial livelihood in a legitimate business. The operation of a
legitimate businesswill not insulateaprofessional criminal . . . from consecutive sentencing.” State
v. Walker, 713 S\W.2d 332, 334 (Tenn. Crim. App. 1986) (emphasisinoriginal). Thetrial court did
not err initsruling.

3. Probation
In the appellant’ s statement of the issuesraised on appeal, she contendsthat thetrial
court erred in denying probation. However, this issue was never addressed in her brief. “lssues
which are not supported by argument, citation to authorities, or appropriate referencesto the record
will be treated aswaived in this court.” Tenn. Ct. Crim. App. R. 10(b).

G. Motionfor New Tria

Asher final issue, the appellant contendsthat thetrial court erred by refusing to grant
anew trial based on new evidence presented at the sentencing hearing. The “new evidence” the
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appellant presented was Ritchie's signature on hisvictim impact statement which wasincluded as
part of the appellant’ s presentencereport. The appellant alleged that the signaturedemonstrated that
the “descenders . . . on the end of the Js squirrel back to the right,” contrary to Ritchie's trial
tesimony. “Based ontheassertionthat [Ritchie’ s] testimony was contradictory to hisown signature,
and that hissignature wasthe basisfor al of the convictions[the gopellant] received in thiscase, the
[appellant] requested a new trial.”

Thiscourt has previously observed that thedecisionto“ grant[ ] or den[y] anew trial
onthe basis of newly discovered evidence rests within the sound discretion of thetrial judge.” State
v. Caldwell, 977 SW.2d 110, 117 (Tenn. Crim. App. 1997). Accordingly, we will not overturn the
trial court’ sdecision absent an abuse of discretion. See Statev. Meade, 942 SW.2d 561, 565 (Tenn.
Crim. App. 1996). Itisthelaw of this state that

atrial court should grant adefendant anew trial on the bas s of newly

discovered evidence when [(1)] the defendant has been reasonably

diligent in obtaining evidence, [(2)] the materiality of the new

evidence is apparent, and [(3)] the evidence is likely to change the

result [of the trial]. It is true that newly discovered impeachment

evidencewill not constitute groundsfor anew trial, asageneral rule.

But if the impeaching evidence is so crucial to the defendant’s guilt

or innocence that its admission will probably result in an acquittal, a

new trial may be ordered.

State v. Singleton, 853 S.W.2d 490, 496 (Tenn. 1993) (citations omitted). This court has also
observed that a new trial will not be granted on the basis of newly discovered evidence when such
evidence will serve only to impeach awitness. See State v. Arnold, 719 SW.2d 543, 550 (Tenn.
Crim. App. 1986). Additiondly, “[w]here evidence tends only to contradict or impeach the trial
evidence, anew trial based on such alleged newly discovered evidence is not warranted.” Statev.
LeQuire, 634 SW.2d 608, 615 (Tenn. Crim. App. 1981). All three prongs of the af orementioned
test must be met before an appd lant is entitled to anew trial based on newly discovered evidence.
See State v. Nichols, 877 SW.2d 722, 737 (Tenn. 1994).

Thetria court ruled:

In terms of the new evidence, which | don’t think there’s a basisfor

sayingthisis new evidence-| mean, thedefendant’ sown expert took

knowing exemplar samples from [Ritchig], along with the

defendant’ s, and madehis analysis of that. So the fact that —I mean,

we can make it an exhibit, but the fact that there may be some quirk

inyour opinion in terms of what —how hissignaturewasexhibited on

the victim impact statement, | don’t think under the case law risesto

the level of being new evidence, sufficient for meto grant new trid.
We agree with thetrial court. Inlight of the overwhelming evidence at trial that the signatures on
the checks underlying counts two through six were not Ritchie's, we conclude that this “new
evidence” isnot likely to change the result of thetrial. Thisissue iswithout merit.
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[11. Conclusion
Finding no reversible error, we affirm the judgments of the trial court.

NORMA McGEE OGLE, JUDGE
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