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OPINION
Factual Background
The facts, as developed on direct gppeal, established that:

The [Appellant] and two armed accomplices went to the home of the victim, Ms.
Melva Maoore, on September 20, 1996, to rob Moore’ s boyfriend. The [Appellant]
went to the back door of Moore’'s home carrying a loaded .357 revolver with the
hammer cocked. When the [Appellant] opened the door, he met Moore on her way
outside. The[AppdIant] pushed the door open with the gun and shot Moore in the
chest. Moore staggered to the living room of the house where she was found dead.
The [Appellant] claimed he did not intend to shoot Moore, but Moore slammed the



door on his arm and the gun went off. When he heard the shot, the [Appellant] ran.
He was arrested six days later and charged with first degree [felony] murder.

Satev. Tracy Lebron Vick, No. 03C01-9808-CC-00100 (Tenn. Crim. App. 1999), perm. to appeal
denied, (Tenn. 2000). On December 4, 1997, pursuant to anegotiated pleaagreement, the A ppellant
pled guilty to second degree murder. Following asentencing hearing, the trial court sentenced the
Appellant to forty years in prison, to be served consecutively to an outstanding ten-year sentence,
which was being served on probation at the time of the homicide. The Appellant’s sentence was
affirmed on direct appeal. Seeid.

Subsequently, the Appelant filed a petition for post-conviction relief, alleging that:

Thetrial court erred in finding that [the Appellant] received the effective assistance
of counsel where counsel persuaded [the A ppellant] to plead guilty to avoid the death
penalty when in fact he was not even facing the death penalty, and where counsel
poorly assessed [the Appellant’ §] likely sentence where there was no agreement as
to same.

Following an evidentiary hearing, the post-conviction court dismissed the petition, finding that the
Appellant had not met his burden of proof. It isfrom thisruling that the Appellant now appeals.

ANALYSIS

In order to succeed on a post-conviction claim, the Appellant bears the burden of showing
by clear and convincing evidence, theallegations set forth in hispetition. Tenn. Code Ann. § 40-30-
210(f) (1997). The Appelant’sclaim of ineffectiveness of counsel andinvoluntariness of hisguilty
plea, asset forth in his petition, stem from the following dlegations:

(1) Based on representations by counsd, [he] believed the death penalty to be a
genuine possibility if he proceeded to trial and was convicted of felony murder. He
pled guilty based on hisfear of the death penadty and would have pled guilty out of
fear evenif he had not committed the crime; [and]

(2) Counsel was further ineffective in assuring [him] he would not receive the
maximum sentence if he pled guilty and accepted responsibility because his prior
offenses were non-violent and in assuring him his sentence would be ordered
concurrent to hisrevocation.

1As noted by the post-conviction court, there was a variance between the issues raised in the A ppellant’ s post-
conviction petition and the Appellant’ stestimony at the post-conviction hearing. In his petition, the Appellant alleged
that (1) his guilty pleawaswithout afactual basis, and (2) trial counsel failed to advise him of the sentence enhancement
potential of his prior convictions and his ineligibility for sentence reduction credits. The State did not object to the
variance and, therefore, any issue in this regard has been waived.
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In evaluating the knowing and voluntary nature of a guilty plea, the United States Supreme
Court held, "The standard was and remains whether the plea represents a voluntary and intelligent
choiceamong theaternative coursesof action opentothedefendant.” North Carolinav. Alford, 400
U.S. 25, 31, 91 S. Ct. 160, 164 (1970). In making this determination, the reviewing court must ook
tothetotality of thecircumstances. Satev. Turner, 919 SW.2d 346, 353 (Tenn. Crim. App. 1995);
see also Chamberlain v. State, 815 S.W.2d 534, 542 (Tenn. Crim. App. 1990). Indeed, a "court
charged with determining whether . . . pleas were ‘voluntary' and 'intelligent’ must look to various
circumstantial factors, such astherelativeintelligenceof the defendant; the degree of hisfamiliarity
with criminal proceedings, whether he was represented by competent counsel and had the
opportunity to confer with counsel about the options available to him; the extent of advice from
counsel and the court concerning the charges against him; and thereasonsfor his decision to plead
guilty, including adesireto avoid agreater pendty that might result from ajury trial." Blankenship
v. State, 858 S.W.2d 897, 904 (Tenn. 1993).

Once a guilty plea has been entered, effectiveness of counsel is relevant only to the extent
that it affects the voluntariness of the plea. In this respect, such claims of ineffective assistance
necessarily implicate the principle that guilty pleas be voluntarily and intelligently made. Hill v.
Lockhart, 474 U.S. 52, 56,106 S. Ct. 366, 369 (1985) (citing North Carolina v. Alford, 400 U.S. at
31,91 S. Ct. at 164).

To succeed in a challenge for ineffective assistance of counsel, the Appellant must
demonstratethat counsel’ srepresentation fell below therange of competence demanded of attorneys
in criminal cases. Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Under Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984), the Appellant must establish (1)
deficient representation and (2) prejudice resulting from the deficiency. In the context of a guilty
plea, to satisfy the second prong of Strickland, the Appe lant must show that “there is areasongble
probability that, but for counsel’ s errors, he would not have pleaded guilty and would have insisted
ongoingtotria.” Hill v. Lockhart, 474 U.S. a& 59, 106 S. Ct. at 370; see also Walton v. State, 966
S.W.2d 54, 55 (Tenn. Crim. App. 1997).

The issues of deficient performance by counsel and possible prejudice to the defense are
mixed questions of law and fact. Satev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). “A tria court’s
findings of fact underlying aclaim of ineffective assi stance of counsd arereviewed on appeal under
a de novo standard, accompanied with a presumption that those findings are correct unless the
preponderance of the evidence is otherwise.” Fields v. Sate, 40 SW.3d 450, 458 (Tenn. 2001)
(citing Tenn. R. App. P. 13(d)); see also Henley v. Sate, 960 SW.2d 572, 578 (Tenn. 1997).
However, conclusions of law are reviewed under apurely de novo standard, with no presumption of
correctness. Fields, 40 S\W.3d at 458.

I. Intimidation by Trial Counsel

In the present case, the Appdlant first contends that his plea was involuntarily entered
becausehistrial counsel coerced him into pleading guilty. Specifically, the Appdlant contendsthat
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trial counsel coerced him into pleading guilty by telling him that *“ he needed to plead guilty because
the District Attorney was talking about the death penalty.” Although the record indicatesthe State
may have briefly considered the death pendty asapossible option, thedistrict attorney general never
filed notice to seek thisoption. After review, the post-conviction court found the Appellant's plea
to be voluntary and explained its reasoning as follows:

Inthepetitioner’ scase, noneof therel evant circumstancesattending theentry
of hispleasuggest that the pleawasinvoluntary or unintelligent. Thepetitioner does
not complain that lack of intelligence, lack of familiarity with criminal proceedings,
or lack of accessto counsel was afactor in his plea, and lack of competence on the
part of counsd is inconsstent with the Court’s findings. . . . In addition, the
petitioner had advicefrom counsel and the court regarding the charge(s) against him,
lesser, included offenses, and pendties. . . . Considering the petitioner’'s
acknowledgmentsin his petition to enter aguilty pleaand at the submission hearing
that his maximum sentence exposure on the charge of felony murder was life
imprisonment and his representation at the submission hearing that no one had
pressured, threatened, or forced him, the Court finds that the petitioner’s plea was
voluntary and intelligent.

The record of the guilty plea hearing indicates that the trial court questioned the Appellant
extensively asto whether his pleawas made with knowledge and understanding. Thisisevidenced
by the following colloguy between the trid court and the Appellant:

THE COURT: Did your attorney explain to you the minimum and maximum
sentence you would have been facing had you goneto trial? The minimum sentence
for murder in the first degree and the maximum that you would have been facing
would be life imprisonment; do you understand that?

THE WITNESS: Yes, gir.

THE COURT: And that would have been a total of fifty-one years before
you' d be eligible for parole; do you understand that?

THE WITNESS: Yes, sir.

THE COURT: You could also be, possbly —when thiscasewent totrial, the
court would instruct the jury on lesser charges. One of them would be second degree
murder, the penalty for that isfifteento sixty years; another charge would be possibly
voluntary mansl aughter, thepenalty for that woul d bethreetofifteen; another charge
would be reckless homicide, the penalty would be two to twelve; and crimindly
negligent homicide, and the penalty would be one to six. Do you understand those
things?



THE WITNESS: Yes, sir.
At the post-conviction hearing, trial counsd testified that:

[A]fter | reviewed the State’ sfile, there was some notesin there about discussion of
possibly pursuing [the death penalty], and that’s what | told Mr. Vick. | was clear
about it. They’vegot these notesinthefile, they’ re considering this, we don’t know
if anything will come of it or not. Nothing ever did come of it, and he knew that
nothing came of it. . . .

The post-conviction court obviously credited the testimony of trial counsel that hedid not overreach
or place undue influence upon the Appellant in order to get him to plead guilty. Because wedo not
revisittheissue of credibility on appeal, we defer to the post-conviction court'srulingin that regard.
Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). Moreover, we observe that trial
counsel testified that he thoroughly reviewed all aspects of the case with the Appellant on numerous
occasions throughout the course of hisrepresentation. Additionally, the Appellant testified that no
one scared him or forced him into pleading guilty and, therefore, maintained that his guilty pleas
were freely and voluntarily entered. We conclude that the record fully supports the finding of the
post-conviction court that the A ppel lant has not proven by clear and convincing evidencethat hewas
incorrectly advised asto the possi bl e punishment for thefelony murder offense. See Deborah Louise
Reese v. State, No. M2000-02553-CCA-R3-PC (Tenn. Crim. App. at Nashville, Aug. 30, 2001);
Davidsonv. Sate, No. W1999-00080-CCA-R3-PC, (Tenn. Crim. App. at Jackson, May 16, 2000),
perm. to appeal denied, (Tenn. 2000); Tatev. State, No. 02C01-9810-CR-00304 (Tenn. Crim. App.
at Jackson, Aug. 12, 1999). A guilty pleamotivated by adesireto accept the certainty or probability
of a lesser penalty rather than face a wider range of possibilities extending from acquittal to
conviction and ahigher pendty authorized by law isnot invalid under the Fifth Amendment. Brady
v. United Sates, 397 U.S. 742, 751, 90 S. Ct. 1463, 1470 (1970). Therefore, thisissue iswithout
merit.

[1. Sentencing Information

Next, the Appellant argues that his pleawas involuntary because trial counsel “told him he
would not receive the maximum sentenceif he accepted responsibility and pled guilty because his
prior offenseswere non-violent drug and theft offenses. Hed so assured him hissentencewould run
concurrent to his revocation which did not happen.” At the guilty plea hearing, the trial court
advised the Appellant as follows:

THE COURT: Y ou understand that what you' repleading to is second degree
murder? The sentence that the state is recommending is between twenty-five and
forty years, you'll have a sentencing hearing on February the 67

THE WITNESS: Yes, sir.



THE COURT: You'll befacing a sentence of anywhere from twenty-five to
forty years as a Range Il multiple offender. That means whatever sentence you get
will be served at thirty-five percent, which iswhat the law says. However, there's
an amendment to that that says you'll have to serve eighty-five percent of that
sentence before you' re release-eligibility date; do you understand that?

THE WITNESS: Yes, gir. . ...

[THE STATE]: Your Honor, | would state that he should be aware that the
state has made no agreement as to whether or not this time would run concurrent or
consecutive to histime for which he has a probation revocation pending.

THE COURT: All right. Do you understand that too? That that is a
possibility, that this sentence, whatever you get on this case, could run consecutive
to the revocation that you have; do you understand that?

THE WITNESS: Yes, sir.

Tria counsdl did not testify regarding this matter at the post-conviction hearing. "[T]hedecisionto
plead guilty isoften heavily influenced by the defendant's apprai sal of the prosecution’s case agai nst
him and the likelihood of securing leniency through a pleabargain. . . . But, the mere existence of
such an inducement to plead guilty does not constitute grounds for invalidating” a guilty plea
Blankenship, 858 S.W.2d at 904 (citation omitted). Concerning the imposition of consecutive
sentences, as noted by the post-conviction court, “[r]egardless of the [Appellant’s] plea, a
consecutive sentence was apossibility, a possibility of whichthe [Appellant] was avare a thetime
of his plea, as his acknowledgment indicates.” Furthermore, “the likelihood of a consecutive
sentence was, in effect, as independent of the [Appellant’s] pleas as was the possibility of a
[concurrent] sentence, from which it follows that neither was a reason for the [Appellant] to reject
the stat€ s offer.” Because itis commonly known that a criminal conviction qualifies as a ground
for paroleor probation revocation, which, inturn, requiresaconsecutivesentence, the ensuing guilty
pleaunder these circumstancesisknowingly and voluntarily entered. Charltonv. State, 987 SW.2d
862, 864 (Tenn. Crim. App. 1998) (citing Bailey v. Sate, 924 S.\W.2d 918 (Tenn. Crim. App. 1995).
The Appellant certainly has provided no evidence that “but for counsel’ s errors, he would not have
pleaded guilty andwould haveinsisted ongoingtotria.” Therecord establishesthat the Appel lant's
pleaof guilty was entered voluntarily and knowingly and with full awarenessof hissentencing range
and the possibility of consecutive sentencing. See State v. David Thomas Barron, No. W1999-
01134-CCA-R3-PC (Tenn. Crim. App. a Jackson, June 30, 2000). Therefore, thisissue likewise
is without merit.



CONCLUSION

Based upon theforegoing, wefind that the post-conviction court did not err in ruling that the
Appellant’s plea was knowingly, intelligently, and voluntarily entered or that he received the
effective ass tance of counsel. Accordingly, the judgment of the post-conviction court is affirmed

DAVID G. HAYES, JUDGE



