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The appellant, Willie Lee Davidson, pled guilty to the offenses of hindering a secured creditor and
thesale of cocaine. Aspart of the pleaagreement the appellant agreed to a sentence of two yearsfor
the former offense and three years for the latter. By agreement the sentences were to run
concurrently, with the manner of serviceto beleft to thetrial court. Thetrial court denied any form
of alternative service of the appellant’s effective three-year sentence and ordered the appellant to
serve his sentence in incarceration. From this decision the appellant brings this appeal. After
reviewing the record and gpplicable authorities, wehold thereisno reversibleerror inthiscase. The
judgment of thetrial court istherefore AFFIRMED.

Tenn. R. App. P. 3; Judgment of the Trial Court is Affirmed.

JERRY L. SmITH, J., delivered the opinion of thecourt, inwhich DaviDbH. WELLEsand JOE G. RILEY,
JJ., joined.
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OPINION

Factual Background

Following entry of the appd lant’ squilty pleas, ahearing was held on the appel lant’ srequest
for aternative sentencing. At that hearing the appellant, who is now 63 years old, testified that he
has numerous significant health problems for which he requires fifteen medications. He is often
confined to a whedchair, but also can walk occasionally with the assistance of a walker. The
appellant admitted his participation in the sale of cocaine.



Thestipulated proof at the sentencing hearing wasthat the appel lant and a co-defendant sold
amotorcycle they owned and then reported the vehide stolen in order to claim insurance proceeds.
It was also stipulated that the defendant had sold 0.4 grams of cocaine to an undercover police
officer. The record reflects that the appdlant had a prior drug related conviction in 1993 and had
received an aternative sentence of split confinement followed by community corrections. The
community corrections portion of that sentence had ended only months before the gppellant’ sarrest
on the instant charges.

Appropriateness of Confinement

Thedefendant essentially presentstwo argumentswith regard to hissentence of confinement.
First, he maintainsthat, dthough thereisamandatory duty todo so, thetrial court failed to consider
applicable enhancement and mitigating factors at his alternative sentencing hearing. Secondly, he
maintainsthat his serious heal th problems outweigh any societal need to confine him in prison and
that therefore the trial judge should have ordered some form of service of the sentence that did not
involve incarceration. We must respectfully disagree with both of these assertions.

It is true that Tennessee Code Annotated section 40-35-210(b)(5) mandates that in setting
both the specific sentence term and the appropriate manner of service atrial court “shall” consider
the “evidence and information offered by the parties on the enhancement and mitigating factorsin
88 40-35-113 and 40-35-114 . . .”. However, in the instant case the length of the sentences was
agreed upon by the parties. Asaresult no proof was offered as to any specific statutory enhancing
or mitigating factor. We know of no authority requiring trial judgesto take judicial notice of such
factors. Nevertheless, we will consider the applicability of the mitigating factors the appellant
suggests are apparent of record.

In the instant case the appellant suggests that the trial judge should have applied the
mitigating factor found at Tennessee Code Annotated section 40-35-113(1), to wit: that the
defendant’s conduct neither caused nor threatened serious bodily injury. He also suggests that
mitigating factors found at section 40-35-113(6) and (8) are applicable. Thefirst of these mitigates
asentence if the defendant’ s age compromises his judgment in committing the offense. The latter
relates to the defendant having a mental or physical condition that reduces his culpability for the
offensecommitted. We will address each of these factorsin turn and discusstheir application to the
appellant.

ThisCourt, until recently, had often held that the mitigating factor relatingto the defendant’ s
actions having neither caused nor threatened serious bodily injury had no application in cases
involving cocaine. See, e.q. State v. Vanderford, 980 S.W.2d 390, 407 (Tenn. Crim. App. 1997).
However, in the case of State v. Ross, 49 S.W.3d 833 (Tenn. 2001), the supreme court of this state
held that such a per se exclusion of this mitigating factor in acase involving constructive felonious
possession of cocaine was not consistent with the individualized sentencing scheme of the 1989
Criminal Sentencing Reform Act. Id. at 848-49. It is debatable, however, as to whether Ross is
limited to the particular facts presented, or whether the decision stands for the broader proposition




that the per se exclusion of a particular mitigating factor to an entire class of offenses is always
erroneous. 1d.

Inany casetherecord before usin this caseisbereft of any information regardingthe specific
circumstancesof either of the crimes committed by the appellant. Whileitisunlikely that thecrime
of hindering asecured creditor carried with it any potential for physical harm, it isoften the casethat
sales of narcotics, even in controlled buys, is fraught with peril. Some of the participantsin these
transactions are often armed and under the influence of alcohol, a controlled substance, or both.
Giventhat thereisalack of evidencein therecord asto the pecific circumstances of the appellant’s
crimes, we are unwilling to say the trial court erred in not sua sponte considering this mitigating
factor.

With respect to the mitigating factors involving the appellant’ s age and physical condition,
it appears that these factors are goplicable when they somehow lessen the criminal defendant’s
culpability for the offense committed. In the instant case there is nothing to suggest that the
appellant’ sage or physical condition |essen hisresponsibility for the offenseshecommitted. Rather,
his argument is that his age and physical condition will make incarceration more difficult for him
than for ayounger, abler individual. Under these circumstances the trial judge was not under any
command, other than that of hissense of mercy, to consider the appel lant’ sage or physical condition.
Indeed, it does appear that the trial court considered the appellant’ s health problems and correctly
noted they had not prevented the criminal actsto which appellant pled guilty. Moreover, asthetria
court noted, medical services are available within the Department of Correction.

The record shows the appellant had only months before the instant offenses completed a
community corrections sentenceon anarcoticsconviction. Thus, thetrial court correctly concluded
that the appel lant was an of fender for whom measures|essrestrictive than confinement had recently
been applied unsuccessfully. Thisisan appropriate factor for the denial of an alternative sentence.
Tenn. Code Ann. 8 40-35-103(1)(C). Wetherefore find no reversible error regarding the decision
to incarcerate the appe lant.

Conclusion

For the foregoing reasons, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



