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instruct the jury on the lesser included offense of facilitation. We concludethat thetrial court erred
by admitting evidence of the defendant’ sinvolvement in the 1995 cocainesaleand allowing the Sate
to impeach the defendant with hisresulting conviction. In addition, we conclude that thetrial court
erred by refusing to instruct the jury on facilitation. We reverse the judgment of thetrial court and
remand the casefor anew trial.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court Reversed, Case
Remanded

JosepH M. TiPTON, J., delivered the opinion of the court, in which Joe G. RiLEY, J., joined. DAVID
G. HAYEs, J, filed a dissenting opinion.

Sam E. Wallace, Jr., Nashville, Tennessee, for the appelant, Wendell Ray Williams.
Paul G. Summers, Attorney General and Reporter; Jennifer L. Bledsoe, Assistant Attorney General;
Victor S. Johnson, 1lI, District Attorney General; and Bret T. Gunn, Assistant District Attorney
General, for the appellee, State of Tennessee.

OPINION

This case relates to the Vanderbilt University Police stopping the defendant’s car on
November 11, 1999. Officer Donald Godby testified that about 11:15 p.m., he and Officer Juan



Monarez saw aChrysler New Y orker with its headlights turned off in an aley between Seventeenth
and Eighteenth Avenues South in Nashville. The car turned from the alley onto Edgehill Avenue
and stopped at atraffic light at Edgehill and Seventeenth Avenues. When thelight turned green, the
driver still had not turned on the car’ s headlights, and Officer Godby decided to stop it. Ashe
approached the car, Officer Godby saw that the defendant’ swife, DeloresWilliams, wasdriving and
that the defendant was sitting in the front passenger seat. He asked Mrs. Williamsfor her driver’s
license, and she told him that she did not have one. Officer Godby ran a computer check on Mrs.
Williams, learned that she had outstanding warrants, and arrested her. Officer Godby put Mrs.
Williams into the back of his patrol car and asked the defendant to get out of the New Y orker.
Vanderbilt Officer William Amburn arrived at the scene, searched the car, and found an orange pill
bottle in the center console. The pill bottle did not have a prescription label and contained about
twenty whiterocks. Officer Godby said the defendant told the officersthat the pill bottle contained
drugs and that the drugs belonged to him.

Officer Godby testified that Mrs. Williams told him that she was unemployed and that the
defendant worked at aWendy’ s Restaurant. The officersfound no drug paraphernaliain the car, on
Mrs. Williams, or on the defendant but found about one hundred forty dollars in the defendant’s
pocket. A policeofficer fromtheNashville Metropolitan Police Department (M etro Police) brought
a drug test kit to the scene, and the white rocks tested positive for cocaine. Donna Flowers, a
forensic chemist with the Tennessee Bureau of Investigation (TBI), later testified that the pill bottle
contained 5.3 grams of crack cocaine.

On cross-examination, Officer Godby testified that the only reason he stopped the New
Y orker was because the car’ s headlights were off. He said that when he turned on his patrol lights,
Mrs. Williams stopped the car immediately. He said that at first, he intended to write her a
misdemeanor citation for driving without alicense but decided to search the car after helearned Mrs.
Williams had outstanding warrants. He said the pill bottle was not tested for fingerprints, and he
acknowledged that the Vanderbilt University Police Department’s jurisdiction ended at the
intersection of Edgehill and Seventeenth Avenues.

Vanderbilt University Police Officer Juan Monarez testified that about 10:45 p.m. on
November 11, he and Officer Godby saw a Chrysler New Y orker traveling with its headlights off.
Thedriver never turned on the car’ s headlights, and the officers decided to stop it. During the stop,
Officer Godby learned that Mrs. Williams had outstanding warrants and arrested her. Officer
Amburn arrived, searched the car, and found apill bottle. Officer Monarez saw crack cocaineinthe
bottle and asked the defendant if the drugs belonged to him. He said that the defendant said yesand
that he read the defendant his rights.

Vanderbilt University Police Officer William Amburn testified that he searched the New
Y orker. He said that hefound apill bottlein the consol e between the front two seats, that he opened
the bottle and looked inside, and that he showed the bottle to Officer Monarez. He said he did not
request that the bottle be tested for fingerprints.



Metro Police Sergeant William Mackall testified asan expert in drug investigation. He said
that most crack users smoked crack rocks that were smadler than a pencil eraser and weighed .1 to
.2 grams. He said that if police officers found crack on adrug user, they usually found only one
small rock. He said that crack users usually carried a crack pipe on their person but not much cash.
The state showed Sergeant Mackall the pill bottle and crack rocksthat Officer Amburn found in the
defendant’s car. He said he had seen drug users and sellers put crack cocaine in orange pill bottles
before. He said the crack rocksin the bottle had been precut into different sizesfor resell and were
worth about six hundred dollars.

Metro Police Officer Andy Wright testified that on June 15, 1994, he and Officer Jeff Cherry
were working undercover to buy crack cocaine. He said that as they were driving on Jo Johnson
Street, they saw the defendant sitting on the sidewalk. He said the defendant flagged them down and
asked what they werelooking for. He said that Officer Cherry told the defendant he wanted to buy
twenty dollars worth of crack and that the defendant said, “I’ll take care of you.” He said the
defendant ran toward a housing devel opment, appeared to shout at someone, and ran back to the car
and told them, “Tony will be hereinaminute.” He said that “ Tony” turned out to be aman named
Robert Moore and that Mr. Moore cameto the car and sold Officer Cherry acrack rock. Hesaid that
atake-down team arrested the defendant and Mr. Mooreand that the rock weighed .1 gram. Hesaid
the police did not find drugs or money on the defendant.

The defendant testified that he wasfifty years old and had been married to hiswife for ten
years. He said that on November 11, 1999, his wife wanted to go to afriend’ s apartment and that
he rode to the apartment with her in his 1985 New Y orker. He said that she drove because she was
“[in] ahurry to get to her activities.” He said that he “knew what kind of activity was about to go
on” at the apartment and that he sat in the car while shewent inside. He said that asthey pulled out
of the apartment complex, the police stopped them and an officer goproached the car. He said the
officer asked to see hiswife' sdriver’ slicense and told her that her headlights were turned off. He
said the policelearned hiswife did not have adriver’ slicense and asked himif hehad alicense. He
said that hetold them no but that hehad afriend up thestreet who could drive thecar home. Hesaid
he was shocked to learn hiswife had outstanding warrants. He said that an officer asked himto step
out of the car and that the officer searched it. He said the officer came out of the car holding apill
bottleand said, “Look what | found.” He said that one of the officers asked him, “Whose drugs are
these?’ and that hetold the officer the drugs belonged to hiswife. He said that another officer asked
him if “this” was his and that he said yes because he thought the officer was asking him about the
car. Hesaid he did not know the drugs were in the car.

The defendant testified that he did not put the 1994 drug deal together. He said that he was
sitting on the sidewalk that day but that he did not flag down the officers and did not motion for
anyone in the housing development. He said that as a result of his 1994 arrest, he pled guilty to
selling less than one-half gram of cocainein 1995. He said that he had to plead guilty because Mr.
Moore pled guilty. He said that in 1994, he was addi cted to drugs and weighed one hundred thirty-
five pounds. He said that he had been off drugs for seven years and that at the time of trial he
weighed two hundred fifty-five pounds. He said that hiswife was a drug addict and that he stayed
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with her because he loved her. He said that he dlowed hiswife to go to her friend’ s apartment and
drive hiscar on November 11 because he did not want to argue with her. He said that he made two
hundred eighty dollars per week at Wendy’s and that he was not selling drugs. In addition to his
1995 conviction for selling cocaine, he acknowledged having prior convictions for auto theft and
passing forged papers.

On cross-examination, the defendant testified that he did not know where hiswife got several
hundred dollarsto buy drugs and that he did not see her put the drugsin the car. He acknowledged
testing positive for cocaine while on bond and awaiting trial but said that he tested positive because
he had been around someone who smoked crack. The jury convicted the defendant of possessing
one-half gram or more of cocaine with intent to sell.

I. MOTION TO SUPPRESS

The defendant contendsthat thetrial court erred by denying his motion to suppress evidence
that the police found pursuant to the traffic stop. He clams that the Vanderbilt University police
officers had no right to stop and search his car because they were outside their jurisdiction.
However, asthe state points out initsbrief, the defendant hasnot included atranscript of the hearing
on the motion to suppress in the record on appeal. It isthe defendant’s duty “to have prepared a
transcript of such part of the evidence or proceedings as is necessary to convey afair, accurate and
complete account of what transpired with respect to the issues that are the bases of apped.”
T.R.A.P. 24(b). When necessary parts of the record are not included on appeal, this court must
presumethat thetrial court’ sruling was correct. Statev. Oody, 823 S.W.2d 554, 559 (Tenn. Crim.
App. 1991).

1. EXPERT TESTIMONY

Next, the defendant contends that thetrial court erred by alowing Officer William Mackall
to testify as an expert in drug investigation. He contends that Officer Mackall was not qualified to
testify about whether the defendant possessed the crack cocaine for personal use or for sae.
However, thetrial transcript reveal sthat the defense fail ed to make acontemporaneous objection to
Officer Mackall’ sbeing qualified asanexpert. Thus, the defendant haswaived thisissue. SeeRule
36(a), T.R.A.P. Moreover, we discern no plain error. See Tenn. R. Crim. P. 52(b).

I11. 404(b) EVIDENCE

The defendant claims that the trial court erred by allowing Officer Andy Wright to testify
about the defendant’ s acting as the go-between in Robert Moore’ s sale of crack cocaine to Officer
Jeff Cherry in 1994. Specifically, he contends that Officer Wright' s testimony was inadmissible
propensity evidence. The state claims tha the trial court properly admitted the evidence. We
conclude that thetria court improperly admitted Officer Wright' s testimony.



Rule 404(b), Tenn. R. Evid, prohibits the introduction of evidence of other crimes or acts,
except when the evidence of other acts is relevant to a litigated issue, such as identity, intent, or
motive, and its probative valueis not outweighed by the danger of unfair prgudice. Therule dates:

Evidence of other crimes, wrongs, or actsis not admissible to prove
the character of aperson in order to show action in conformity with
thecharacter trait. It may, however, beadmissiblefor other purposes.
Theconditionswhich must be satisfied before all owing such evidence
are:

(1) The court upon request must hold a hearing outside the jury’s
presence;

(2) The court must determine that a material issue exists other than
conduct conforming with acharacter trait and must upon request state
on the record the materia issue, the ruling, and the reasons for
admitting the evidence; and

(3) The court must exclude the evidence if its probative value is
outweighed by the danger of unfair prejudice.

The Advisory Commission Comment to the rule notesthat under this procedure, thetrial court must
further find that the evi dence of the other act is“clear and convincing” asrequired by Statev. Parton,
694 S.\W.2d 299, 303 (Tenn. 1985). When atrial court substantially complies with the procedural
requirementsof therule, itsdetermination will not be overturned absent an abuse of discretion. State
V. Dubose, 953 S.W.2d 649, 652 (Tenn. 1997).

In ajury out hearing, the defendant argued that evidence of the 1994 drug transaction was
irrelevant and that its probative val ue was outweighed by the danger of unfair prgudice. The state
claimed that the evidence was relevant to show the defendant’ sintent to sell. Thetria court noted
that the defendant’ sintent in this case was a “ hotly contested issue” and agreed with the state that
Officer Wright's testimony was relevant to show the defendant’s intent. It also ruled that the
probative val ue of the evidence wasnot outweighed by the danger of unfair prejudice. After Officer
Wright testified on direct examination, the trial court instructed the jury that it could consider his
testimony only for the purpose of determining whether the defendant had intended to sell the
cocaine.

In Statev. Keith A. Otey, No. M2000-01809-CCA-R3-CD, Davidson County (Tenn. Crim.
App. Apr. 16, 2002), the defendant al so was charged with possession of cocaine with intent to sell.
Beforetrial, the state asked for permission to introduce evidence that the defendant had sold crack
cocaineto an undercover officer six yearsearlier. Thetrial court granted the state’ smotion, ruling
that evidence of the prior sale was relevant to the issue of the defendant’ s intent. On appeal, this
court held that because the prior bad act occurred six years before trial and bore no logical
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relationship or connection to the current offense, “there [was] only the extrapolation that, if the
Defendant sold drugs previously, he must have intended to sdl the drugs in his possession in this
case.” 1d., slip op. at 6. Moreover, this court determined that the evidence had an undue prejudicial
effect on the defendant and that a limiting instruction did not curethe trial court’s error.

Thiscaseissufficiently similar to Keith A. Otey to warrant the sameresult. Thedefendant’s
involvement in the 1994 drug sale took place more than five years before the present offense. We
believethat Officer Wright’ stestimony created the strong potential for thejury to consider the 1994
evidenceimproperly aspropensity evidence. Moreover, theunfair prejudiceresultingfromthejury’s
learning of the prior drug deal outweighed any probative value that could be derived from that
evidence. Although thetrial court gave alimiting instruction, that instruction did not curethetrial
court’ serror, and the defendant’ sconvi ction must be reversed and the case remanded for anew trial.

V. PRIOR CONVICTIONSFOR IMPEACHMENT

The defendant claimsthat thetrial court erred by ruling that his 1995 conviction for selling
cocaine, his 1987 conviction for car theft, and his 1983 convictions for passing forged papers were
admissible as crimes of dishonesty to impeach his credibility. See Tenn. R. Evid. 609(a)(2).
Regarding his 1995 conviction, he contends that selling drugs is not a crime of dishonesty.
Regarding his 1983 and 1987 convictions, he claims they were inadmissible because they were
outside the ten-year time limit provided by Tenn. R. Evid. 609(b). The state claimsthat the tria
court properly ruled that it could impeach the defendant with his prior convictions. Weconcludethat
the trial court did not err with regard to the 1987 and 1983 convictions but that the trial court
improperly determined that the state could impeach the defendant with his 1995 conviction for
selling cocaine.

Beforetrial, the state provided written notice of itsintent to impeach the defendant with his
1995 conviction for sdling lessthan one-half gram of cocaine, his 1987 conviction for car theft, and
his 1983 convictions for four counts of passing forged papers. At apretrial hearing, the defendant
objected to the state’ s use of the prior drug conviction, arguing that proof of the conviction hadlittle
probative value for untruthful ness becausethetrial court had already ruled that the underlying facts
of the conviction could be introduced through Officer Wright’s testimony. The defendant dso
claimed that the 1995 conviction was inadmissible propensity evidence. Asto the 1987 and 1983
convictions, the defense argued that they were too old to be admissible. Thetrial court ruled that
the 1995 drug conviction was admissible because it was a crime of dishonesty and clearly probative
of thedefendant’scredibility. Thetrial court agreed that the 1987 and 1983 convictionswereoutside
the ten-year time limit provided in Rule 609. However, it held that the prior convictions were
admissible, stating as follows:

I’m going to allow . . . those to come in because one, they are so
probative of credibility. | mean passing forged papers and larceny of
an auto are clearly crimes of dishonesty. It also shows that the
defendant continues a history of dishonesty. There has been
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sufficient notice given and | just think the probative valueisjust very
great.

Pursuant to the conditions and procedures set forth in Rule 609, Tenn. R. Evid., the
credibility of the accused may be attacked by presenting evidence of prior convictionsif certan
conditions are met. First, the state must give reasonable pretrial notice of the impeaching
convictions. Tenn. R. Evid. 609(a)(3). Inaddition, the convictions must be punishable by death or
imprisonment over oneyear or must involveacrime of dishonesty or fal sestatement. Tenn. R. Evid.
609(a)(2). Also, the trial court must find that the impeaching conviction’s probative value on
credibility outweighs its unfar prejudice to the substantive issues. Tenn. R. Evid. 609(a)(3). In
determining whether the probative value of aprior conviction on theissue of credibility outweighs
its unfair prejudicia effect on the substantive issues, atrial court should consider the similarity
between the crime in question and the underlying impeaching conviction, as well as the relevance
of the impeaching conviction with respect to credibility. State v. Farmer, 841 S.W.2d 837, 839
(Tenn. Crim. App. 1992). If “the prior conviction and instant offense are similar in nature the
possibleprejudicial effectincreasesgreatly and should bemorecarefully scrutinized.” Longv. State,
607 S.\W.2d 482, 486 (Tenn. Crim. App. 1980). Finally, less than ten years must have elapsed
between the defendant’ s rel ease from confinement for the prior conviction and the commencing of
the prosecution. Tenn. R. Evid. 609(b). However, a prior conviction outside the ten-year time
period may still be used to impeach the witness if the defendant is given sufficient notice of the
state’s intent to use such evidence and the trial court determines that the probative vaue of the
evidence substantially outweighs any prejudicial effect. 1d. A trial court’s ruling under Rule 609
will not be reversed absent an abuse of discretion. See Johnsonv. State, 596 SW.2d 97, 104 (Tenn.
Crim. App. 1979).

In support of its argument that evidence of the defendant’ s 1995 conviction is admissible,
thestate' sbrief cites Statev. Brian Roberson, No. 01C01-9801-CC-00043, Williamson County, slip
op. a 12-14 (Tenn. Crim. App. Dec. 21, 1998), app. denied (Tenn. May 13, 1999), in which a panel
of thiscourt held that the defendant’ s prior convictionsfor selling cocainewere crimes of dishonesty
and, therefore, highly probative of hiscredibility. However, we hold that thisissue has already been
resolved in State v. Walker, 29 S.W.3d 885, 890-91 (Tenn. Crim. App. 1999), which remains the
controlling precedent. See Tenn. S. Ct. R. 4(H)(2) (providing that published opinions “shall be
considered controlling authority for all purposes unless and until such opinion is reversed or
modified by acourt of competent jurisdiction™). InWalker, we held that neither the desire to evade
detection nor the environment surrounding the crime reveal the dishonesty contemplated by Rule
609(a)(2): “Relativeto Roberson, we question whether we can assumethat the defendant’ sprevious
sales of cocaine for which he was convicted involved money laundering, tax evasion, or other
so-called deceitful conduct.” 29 SW.3d at 891. Although not cited by the state, the recent cases of
Statev. Christopher Knighton, No. E2000-00746-CCA-R3-CD, Blount County, slip op. at 8 (Tenn.
Crim. App. Feb. 15, 2001), and Statev. Vernon Dewayne Waller, No. M2001-02414-CCA-R3-CD,
Davidson County, slip op. at 4 (Tenn. Crim. App. Aug. 23, 2002), app. granted (Tenn. Dec. 23,
2002), expand upon the Roberson reasoning by adding that persons who engage in the profitable
enterprise of drug dealing are frequently addicted to drugs and often commit other crimesin order
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to fund their drug habit. We also question whether we can assume such circumstancesfrom the fact
that adefendant has prior drug-related convictions. Furthermore, “amost all crimes are committed
with the intention of not being caught.” Walker, 29 SW.3d at 891. In looking to the evidence
relating to the elements of the crime rather than the circumstances or environment surrounding it,
we concluded in Walker that “the mere fact of the sale of cocane is not as probative of the
defendant’s credibility as would be an offense involving dishonesty or fase statement.” Id. We
remain convinced that the desire not to be caught does not, in and of itself, transform drug-related
offenses into crimes of dishonesty.

In this case, the fact that the defendant had a prior conviction relating to the sale of cocaine
greatly increasesthe potential for the jury to decide that the defendant possessed cocainewith intent
to sell on November 11, 1999. Because we conclude that the probative value of the defendant’s
1995 conviction did not outweigh its prejudicial effect, we hold that the trial court committed
reversible error by ruling that the state could impeach the defendant with it.

The defendant also contends that the 1987 and 1983 convictionswere inadmissible because
they were over ten yearsold. Initially, we note that the only argument the defendant’ s brief makes
regarding thisissueis as follows:

Appellant would further assert to this Honorable Court that
allowing [a prior conviction for auto theft], which was prior to ten
(10) years before the arrest in this case, together with a 1983 case
alleging [passing forged papers], which were not within the time
limitswhich the rules of evidence hasset for prior casestobelegdly
admissible on the issue of whether or not a witness has credibility.
Defendant would submit that, therefore, thisis reversible error.

The appealing party’s brief “shall contain” an “argument . . . setting forth the contentions of the
appellant with respect to the issues presented, and the reasons therefor, including the reasons why
the contentionsrequireappellaterelief, with citationsto authoritiesand appropriatereferencesto the
record . . . relied on.” T.RA.P. 27(3)(7). This court will treat as waived issues unsupported by
“argument, citation to authorities, or appropriate referencesto therecord.” Tenn. Ct. Crim. App. P.
10(b). The defendant has fallen far short in complying with the requirements of Rule 27.

Nevertheless, the trid court ruled that even though the convictions were stde, they were
admi ssi bl ebecausethe state gave sufficient notice to the defendant of itsintent to usethe convictions
and because the probative value of the evidencegreatly outweighed itsprejudicial effect. Giventhe
relevance of the crimes to the defendant’s credibility and the fact that the theft and forgery
convictions were dissimilar to the crime in question, we do not believe the trial court abused its
discretion in ruling that those convictions were admissble for impeachment purpaoses.



V. LESSER INCLUDED OFFENSE INSTRUCTION

Finally, the defendant claims that the trial court erred by failing to instruct the jury on the
lesser included offense of facilitation of possession of cocaine with the intent to sell. The state
contends that the trial court properly refused to give afacilitation instruction. We believe that the
trial court erred by refusng to give the requested ingtruction to the jury.

Our supreme court has held that an offense is alesser included offense if:

(@) al of its statutory elements are included within the statutory
elements of the offense charged; or

(b) it failsto meet the definitionin part (&) only in the respect that it
contains a statutory element or elements establishing

(1) adifferent mental stateindicating alesser kind of
culpability; and/or

(2) aless serious harm or risk of harm to the same
person, property or public interest; or

(c) it consists of

(2) facilitation of the offense charged or of an offense
that otherwise meets the definition of lesser-included
offensein part (a) or (b); or

(2) an attempt to commit the offense charged or an
offense that otherwise meets the definition of
lesser-included offense in part (a) or (b); or

(3) solicitation to commit the offense charged or an
offense that otherwise meets the definition of
lesser-included offensein part (a) or (b).

Statev. Burns, 6 S.W.3d 453, 466-67 (Tenn. 1999). If an offenseisalesser included offense, then
thetrial court must conduct the following two-step analysisin order to determine whether the lesser
included offense instruction should be given:

First, thetrial court must determine whether any evidence exists that
reasonable minds could accept as to the lesser-included offense. In
making this determination, the trial court must view the evidence
liberally in the light most favorable to the existence of the
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lesser-included offense without making any judgments on the
credibility of such evidence. Second, the trial court must determine
if the evidence, viewed in thislight, islegally sufficient to support a
conviction for the lesser-included offense.

1d. at 469. If atrial court improperly omitsalesser included offense instruction, then constitutional
harmlesserror analysisappliesand this court must determineif, beyond areasonabl e doubt, theerror
did not affect the outcome of thetrial. Statev. Ely, 48 S\W.3d 710, 725 (Tenn. 2001). “In making
thisdetermination, areviewing court should conduct athorough examination of therecord, including
the evidence presented at trial, the defendant’ s theory of defense, and the verdict returned by the
jury.” Statev. Allen, 69 S.W.3d 181, 191 (Tenn. 2002).

Tenn. Code Ann. 8§ 39-17-417(a)(4) prohibits a defendant from knowingly possessing a
controlled substance with the intent to manufacture, deliver, or sell the controlled substance. Under
Tenn. Code Ann § 39-11-403(a), facilitation of afelony occursif a person, “knowing that another
intendsto commit aspecific felony, but without theintent required for criminal responsibility under
§ 39-11-402(2), . . . knowingly furnishes substantial assistance in the commission of the felony.”

After the defendant testified, the defense asked the trial court to instruct the jury on
facilitation. The following exchange then occurred:

[The gate]: Judge, | think that Mr. Williams' testimony
was that he didn’t know what was going on.
He redly took no part, if you believe his
tesimony, in any criminal activity. Hedidn't
provide her with any money. He didn’t
provide her withanything. Hedidn'tdriveher
over there. Hewasjust merely present, and he
couldn’t even be guilty of facilitation under

hi s testimony.

THE COURT: I’ll have to agreewith the state on that, so I'm
not going to charge that, so the charge will be
asitis.

Thetria court instructed the jury on possession with intent to sell and simple possession.

Initidly, we note that our legislature has adopted comments that expressly note that
facilitation is a lesser included offense of the crime charged. See Tenn. Code Ann. § 39-11-403,
Sentencing Commission Comments. Therefore, we must determine whether the evidence, takenin
thelight most favorableto the defendant, warranted afacilitation instruction. Webelievethat it did.
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The defendant and his wife were indicted for possessing one-half gram or more of cocaine
with intent to sell and were tried together. After the state’'s case in chief, the trial court granted
DeloresWilliams smotion for judgment of acquittal. On direct examination, the defendant testified
that the drugs belonged to hiswife and that he did not know they were in the car. He also said that
when herodewith her to the friend’ shouse, he “knew what activitieswasfixing to happen” but that
he did not stop her from going there because he did not want to argue with her. On cross-
examination, the following exchange occurred:

Q. Okay. Now this night that this happened, you said that your
wife wanted to go over to this location near Vanderbilt
University; right?

Yes.

And you knew why she was going over there?

Yes, | did.

But you deplored this drug habit that your wife had; correct?
| enabled it.

Well, you didn’t likeit; did you?

> 0 » 0 » O »

No, | didn’t.

O

All right, but yet you got in the car and went over there with
her?

A. Yes, | did.

The defendant testified that he knew his wife was going to the apartment to participate in
drug activity, that he allowed her to drive his car to the apartment, that he rode with her, and that he
waited in the car for her while she went inside. Given the proof, we believe the jury could have
reasonably concluded that the defendant fecilitated hiswife s possessing cocainewithintent to sel.
Moreover, in our review of the record, we cannot say that thetrial court’ sfailureto instruct thejury
on facilitation was harmless beyond a reasonabl e doubt.

We conclude that the trial court committed reversible error by allowing Officer Wright to
testify about the underlying facts of the defendant’ s 1995 drug conviction, by ruling that the sate
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couldimpeach the defendant with that conviction, and by refusing to instruct the jury on facilitation
to possess one-half gram or more of cocaine with intent to sell. The defendant’s conviction is
reversed, and the case is remanded for anew trial.

JOSEPH M. TIPTON, JUDGE
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