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OPINION
Factual Background

In the early morning hours of December 9, 2000, the Appelant was involved in an

automobileaccident, which claimed thelife of Angie Adams. The Appellant and athird passenger,

Joseph Adams, were also injured in the accident. According to the Appellant’ s testimony at trial,
she had been home all evening with her two small children and, over the course of the evening,



consumed two mixed drinks. Shewent to bed around 12:30 a.m. but was awakened by the arrival
of Robert Adams, his wife, Angie Adams, his brother, Joseph Adams, and their friend, Gerdd
Staples. The Appellant and Angie Adams were long-time friends. The Appellant testified that
shortly after their arrival, Robert Adamsrequested that the A ppel lant drive Angie and Joseph Adams
home. The Appdlant stated that she was reluctant to do so because Joseph Adams was drunk and
“very obnoxious.” She finally agreed only because she felt sorry for Angie, who was crying and
arguingwith her husband. During theride, the Appellant claimed that Joseph Adamswas* behaving
likeachild” inthe back sea of the car. According to the Appelant, immediately beforethe wreck,
she had repeatedly asked Adams to

sit back and buckleup . ... Andfor amoment, he sat back. And then the next thing
I know, the man has snatched me by the hair of the head and pulled me loose from
the steering. And | put both my feet down on the floor trying to stop the car. |
couldn’t even seewherewe were going. . . . | don’t know if | hit the gas and hit the
brake at the sametime or if | hit one.

At thispoint, the Appellant’ svehicleleft the roadway and struck several trees, which resultedin the
death of Angie Adams.

Law enforcement arrived at the sceneto find the A ppel lant, who seemed dazed and confused,
outside the car. Joseph Adams was trapped in the back seat but continued to try to escape, despite
requests from the deputiestoremainin the car. He eventually freed himself from thewreckage and
triedto leavethe scene several times. Despitetheobviousfdsity of the statement, Adamstold police
that he was not present when the accident occurred. Police testimony described his behavior as
uncooperativeand belligerent. Both Adamsand the Appellant weretaken to the hospital for medical
treatment. Inaddition, blood alcohol testswere performed and established that the A ppel lant’ sblood
alcohol level was .10%. Testimony a trial indicated that, at the time of impact, the Appellant was
traveling at a speed in excess of seventy miles per hour.

On December 3, 2001, a Madison County grand jury returned an indictment against the
Appellant charging her with vehicular homicideand DUI.* At the February 12, 2002 trial, the jury
found the Appellant guilty of DUI but acquitted her of vehicular homicide. After a sentencing
hearing, thetrial court sentenced the Appellant to aterm of deven months, twenty-nine days, all of
which was suspended except for sixty daysto be served in the Madison County Jail. Thetria court
also ordered that, while on supervised probation, the Appellant would be required to submit to an
alcohol and drug assessment and monthly alcohol and drug screens. Thistimely appeal followed.

Analysis

On appeal, the Appellant asserts that the sentence imposed by the trial court was excessive.
Specificdly, the Appellant asserts that the trial court erred by: (1) considering the death of Angie

1The indictment also jointly charged Joseph Adams with vehicular homicide.

-2



Adams, despite the fact that the Appellant was acquitted of criminal responsibility, and (2)
misapplying various enhancement and mitigating factors. When an accused challengesthe length,
range, or manner of sentence, this court has a duty to conduct ade novo review of the sentence with
apresumption that the determinations made by thetrial court are correct. Tenn. Code Ann. §40-35-
401(d) (1997); Satev. Ashby, 823 S.\W.2d 166, 169 (Tenn. 1991). Thispresumptionis*conditioned
upon the affirmative showing in the record that thetrial court considered the sentencing principles
and all relevant facts and circumstances.” Ashby, 823 SW.2d at 169. The burden is on the
defendant to show the impropriety of the sentence. Tenn. Code Ann. § 40-35-401(d), Sentencing
Commission Comments.

DUI, first offense, is a class A misdemeanor. Misdemeanor sentencing is controlled by
Tennessee Code Annotated 8§ 40-35-302 (Supp. 2002), which provides, in part, that the trial court
shall impose a specific sentence consistent with the purposes and principles of the 1989 Criminal
Sentencing Reform Act. State v. Palmer, 902 SW.2d 391, 394 (Tenn. 1995). More flexibility is
extended in misdemeanor sentencing than infelony sentencing. Satev. Troutman, 979 SW.2d 271,
273 (Tenn. 1998).

Our legidlature has provided that a defendant convicted of first offense DUI “shall be
confined. .. for not lessthan forty-eight hours nor more than el even months and twenty-nine days.”
Tenn. Code Ann. § 55-10-403(a)(1) (Supp. 2002). In effect, the DUI statute mandates a maximum
sentence for a DUI conviction, with the only function of the trial court being to determine what
period above the minimum period of incarceration established by statute, if any, isto be suspended.
Sate v. Combs, 945 S.W.2d 770, 774 (Tenn. Crim. App. 1996). Thus, thetrial court’simposition
of asentence of eleven months, twenty-nine daysismandated by our legislature andisnot improper.

Thetrial court imposed the eleven month and twenty-nine days sentence, with all but sixty
days to be served on probation; thus, we are confronted with the question of whether such a period
of incarcerationisjustified based upon the principles of sentencingand the natureand circumstances
of the offense. Satev. Gilboy, 857 S.W.2d 884, 889 (Tenn. Crim. App. 1993). Although otherwise
entitled to the same considerations under the Sentencing Reform Act as a felon, the misdemeanor
offender isnot entitled to the presumption of aminimum sentence. Satev. Seaton, 914 S.\W.2d 129,
133(Tenn. Crim. App. 1995) (citationsomitted). Additionally, amisdemeanor sentence, asopposed
to afelony sentence, contains no sentencing range. Moreover, the trial court was not required to
make explicit findings on the record, as a sentencing hearing is not mandatory. Tenn. Code Ann.
§40-35-302. Accordingly, in misdemeanor cases, thetrial judge, who isable to observe first-hand
the demeanor and responses of the defendant while testifying must be granted discretion in arriving
at the appropriate sentence.

1. Consideration of death of passenger
The Appellant first asserts that the trid court erred by considering, as a circumstance of the DUI

offense, the death of Angie Adamswhen sentencing the Appellant, despitethefact that the A ppellant
was acquitted by the jury of any responsibility for Ms. Adams' death. The Appellant, relying on
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Sate v. David W. Andrews, No. 02C01-9201-CC-00024 (Tenn. Crim. App. at Jackson, Jan. 20,
1993), arguesthat legal precedent precluded thetrial court from considering the death of the victim
inenhancing the Appellant’ ssentence. Seealso Statev. Dockery, 917 SW.2d 258, 262 (Tenn. Crim.
App. 1995); Satev. James E. Brice, No. 03C01-9605-CC-00189 (Tenn. Crim. App. at Knoxville,
Dec. 3, 1996) (also holding that enhancement of asentence based upon consideration of achargefor
which adefendant is acquitted isimproper). The Appellant’sargument is misplaced. These cases
havebeen overruled by our supreme court’ sdecisionin Statev. Winfield, which specifically held that
asentencing court “ may apply anenhancement factor based on factsunderlying an offensefor which
the defendant has been acquitted, so long as the facts have been established in the record by a
preponderance of the evidence” 23 S.W.3d 273, 283 (Tenn. 2000).

In the case before us, the trial court made numerous references throughout its ruling
attributing Ms. Adams' death to the proximate result of the Appellant’s conduct. Nonetheless,
Winfield holds that the sentencing court, “ must make afactua finding that a preponderance of the
evidence supports application of the facts to establish the enhancing factor.” 1d. Notwithstanding
the fact that no specific findings were articulated by the sentencing court, this court in State v.
ThomasWayne Shield, No. W2000-01524-CCA-R3-CD (Tenn. Crim. App. at Jackson, Jan. 4, 2002),
held that the trial court’s findings of fact can be “implicit in the trial court’s remarks.” Upon
consideration of the record before us, we find that although the trial court failed to explicitly sate
its findings, we may infer that the court found these facts by a preponderance of the evidence and
thus, consideration of Ms. Adams’ death in setting the Appellant’ s sentence was not error.

2. Enhancement/Mitigating Factors

The Appellant challenges the trial court’s application of two enhancement factors and the
denial of three mitigating factors in imposing a sixty-day period of incarceration. After the
sentencing hearing, the trial court applied enhancement factor (2), a previous history of criminal
convictions or criminal behavior, and (17), the crime was committed under circumstances under
which the potential for bodily injury to avictimwasgreat. Tenn. Code Ann. § 40-35-114 (2), (17)
(Supp. 2002).? Asto mitigation, thetrial court applied non-enumerated factor (13), finding that the
Appellant had aconsistent work history and no criminal record other than one speeding ticket. Tenn.
Code Ann. § 40-35-113 (13) (1997). The court declined to give mitigating weight for remorse,
expressing concern that the Appellant “really doesn’t think that she’'s at all to blame, that she did
nothing wrong out there that night, that al the blame should belaid off on Mr. Joey Adams.” In
addition, the court stated that confinement was necessary to avoid depreciating the seriousness of
the offense “ specifically, under the circumstances of this case.”

2We note that all briefs and arguments submitted refer to these as enhancement factors (1) and (16); however,
due to the recent renumbering of the enhancement factors, the correct designations are factors (2) and (17).
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A. Application of Enhancement Factors

The Appellant contends that it was improper for the trial court to apply enhancement factor
(2), ahistory of criminal convictionsor criminal behavior, based upon the issuance of one speeding
ticket. First, wewould note that neither the pre-sentence report nor the proof at sentencing revealed
an adjudication for speeding. An arrest or criminal charge does not constitute criminal behavior
within the meaning of Tennessee Code Annotated § 40-35-114(2). Statev. Marshall, 870 SW.2d
532, 542 (Tenn. Crim. App. 1993). Notwithstanding, prior criminal acts for which there has been
no conviction may constitute*criminal behavior,” if proven. Statev. Carico, 968 S.W.2d 280, 288
(Tenn. 1998).

The proof of a speeding ticket was introduced by the State at trial, over objection, during
cross-examination of the Appellant. The proof suggested that the Appellant wastraveling either 42
or 47 mph in a 35 mph zone approximately two months after her chargesin thiscase. No proof was
introduced to establish that the Appellant either pled or was found guilty of speeding. Nonetheless,
the Appellant admitted after lengthy questioning that she was “going a little over the speed limit
apparently.” Irrespective of this admission, we are reluctant to find that a single speeding ticket
constitutes criminal behavior so as to permit enhancement of the sentence. The goa of
individualized sentencing and fashioning asentenceto fit the offender would belost if the speeding
defendant, which would be virtually every defendant, would be placed on equal status with the
convicted felon upon application of enhancing factor (2).2> Moreover, we note that the trial court
applied mitigating factor (13), based, in part, upon the Appellant’ s* absence of prior criminal record

. except this speeding ticket,” while at the same time applying enhancing factor (2) because of
the speeding ticket. In sum, we find that gpplication of enhancing factor (2), based upon asingle
speeding infraction, is entitled to little or no weight and is insignificant in the sentencing
determination.

The Appellant next challengesthetrial court’ s application of enhancement factor (17), the
crime was committed under circumstances under which the potentid for bodily injury to avictim
was great, because she contends that this factor is inherent in the offense of DUI. The trial court
applied and gavethisfactor great wei ght noting that “ when you take a person who' shad somedrinks
- - mixed drinkswho gets behind the wheel and speedsto that extent, obviously that person can place
other individualsin great risk of being injured or seriously injured or killed.” In addition, the trial
court appeared to base the application of thisfactor on the danger faced by the Appellant’ s children,
whom she left at home with her drunken boyfriend, while she left to take her guests home.

In Statev. Imfeld, 70 S.W.3d 698, 706 (Tenn. 2002), our supreme court observed that “there
is nothing in the statutory language of the enhancement factor [17] to indicate that it applied to
potential victimsor that it applies simply because the off ensewas committed in the presence of other

3Federal sentencing guidelines provide that sentences for the following prior offenses and offenses similar to
them, by whatever name they are known, are never counted: hitchhiking, juvenile status offenses and truancy, loitering,
minor traffic infractions (e.g., speeding), public intoxication, and vagrancy. 18 U.S.C.S. Appx. § 4A1, 2(c)(2) (2003).
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individuals.” The court further compared enhancement factors(11) and (17), noting that theformer
isbroadly written to include “risk to human life,” and it does not contain restrictions to “the crime’
and “avictim” that are contained in Tennessee Code Annotated § 40-35-114(17). The statutory
distinctions must be given proper effect to determine which factor is applicable or whether both are
applicable. Id. at 707. From thisreading of Sate v. Imfeld, we conclude that factor (17) can only
be applied in cases involving crimes with a specific victim. Asthe crime of DUI is one lacking a
named victim, we find that it was error to apply this factor.

However, upon de novo review, we find that factor (11), no hesitation about committing a
crimewhen therisk to human lifewashigh, isapplicableinthiscase. Tenn. CodeAnn. § 40-35-114
(Supp. 2002). Thetrial court specifically declined to apply this factor finding it to be inherent in
the DUI statute. However, thiscourt has previously held that the factor may be applied in DUI cases
if the proof establishes, by apreponderance of the evidence, “*that other persons or motorists were
either in the vicinity or placed at risk by Defendant’s conduct.”” Sate v. Philip R. Haven, No.
M?2001-00332-CCA-R3-CD (Tenn. Crim. App. at Nashville, July 18, 2002) (quoting Statev. Janice
Carol Biskner, No. E2000-01440-CCA-R3-CD (Tenn. Crim. App. at Knoxville, Nov. 13, 2001)).
On the record before us, we find that such proof was established. Both Angie Adams, even absent
consideration of her death, and Joseph Adams were clearly placed at great risk by the Appellant’s
conduct of driving the car while intoxicated.

Wealso find improper thetrial court’ sreliance upon thefact that confinement was necessary
to avoid depreciating the seriousness of the offense. Tenn. Code Ann. § 40-35-103(1)(B) (1997).
Case law holds that this provision is only to be applied when the circumstances surrounding the
commission of the crime are“especially violent, horrifying, shocking, reprehensible, offensive, or
otherwise of an excessive or exaggerated degree.” Satev. Hartley, 818 S.W.2d 370, 374-75 (Tenn.
Crim. App. 1991). Thefacts of this case, while tragic, do not support such afinding.

B. Mitigating Factors

The Appellant argues that the trial court should have applied mitigating factors (3),
substantial grounds existed tending to excuse or justify the defendant’ s criminal conduct; (9), the
defendant assi sted authoritiesin uncovering offenses committed by others; and (11), thedefendant,
although guilty of the crime, committed the offense under such unusual circumstances thet it is
unlikely that a sustained intent to violate the law motivated the criminal conduct. Tenn. Code Ann.
§ 40-35-113(3), -(9), -(11). Wefind no merit to these contentions.

With regard to factor (3), the Appellant arguesthat it should apply because she had no intent
to commit the crime of DUI but only drove at the urging of Ms. Adams, who was fighting with her
husband and wanted to go home. Inthe Appdlant’s words, shewas“trying to do agood deed.” We
find the Appellant’ sargument mi splaced becausethe offenseof DUl isastrict liability offense; thus,
there is no requirement that an intent to violate the law existed. Satev. Turner, 953 SW.2d 213,
215 (Tenn. Crim. App. 1996). Thisissueis without merit.



The Appdlant argues that factor (9) should have been applied because she gave the police
an accurate depiction of the events which occurred in the car prior to the accident and that thisled
to an investigation and indictment of Joseph Adams for hisacts. Thetrial court disagreed, finding
that the Appellant did not “ necessarily assist[] the authoritiesin uncovering offenses committed by
someone else. . . . [The decision to charge Mr. Adams| was based upon the Officer’ sinvestigation
and not based upon any assistance provided by the defendant.” Upon de novo review, we agreewith
thisfinding. Thus, we find no error.

The Appellant further arguesthat mitigating factor (11), it isunlikely that asustained intent
to violate the law motivated the criminal conduct, should have been applied because she only
committed the crime at the “ desperate request” of Angie Adams. Thetrial court denied application
of the factor, finding that it was not an emergency situation which required the Appellant to drive;
rather, she drove the automobile knowing that she was intoxicated. Again, we find this mitigator
inapplicable based upon the holding of Turner, 953 SW.2d at 215 (holding that DUI is a strict
liability offense which requires no intent to violate the law). Thisissue iswithout merit.

We agree with the trial court’s application of mitigating factor (13) based upon the
Appellant’s family ties, work ethic, and lack of criminal history. The record established that the
Appellant hasfour children, two of which aresmall and live with her, and that she has grong family
tiesto the community. She has an excellent history of employment. Even when the Appellant was
laid off from her factory job, she cleaned houses in order to provide for her family. These facts
weigh positively in the Appdlant’ s favor.

Conclusion

Following de novo review and after consideration of the principles of sentencing, the nature
and circumstances of the DUI offense, and mitigation proof favoring the Appel lant, we concludethat
aterm of twenty days confinement in the county jail is appropriate. Accordingly, we modify the
manner of service of the Appellant’ s sentenceto refl ect asentence of el even monthsand twenty-nine
days, with twenty days confinement in the local jail. In all other respects, the sentence and special
conditions imposed by the trial court are affirmed. This case is remanded for modification of the
Appellant’ s sentence consistent with this opinion.

DAVID G. HAYES, JUDGE



