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OPINION

The eighteen-year-old victim, C.P.,! testified that she left her apartment to go to the
Breezeway market at about 8:45 on the evening of August 31, 1998. She stated that she drove her
car, and followed the car driven by the sister of her friend and neighbor, MelissaTapp. Melissawas
in the back seat of the car driven by her sister. C.P. explained that Melissa's car went through the
drive-thru window of the market first; C.P. was behind in her car. No one else was with C.P.
Melissa's car drove off, and C.P. pulled up to the window. She placed her order and was driving
away when she heard aman who had been standing nearby yd| at her that she had dropped some

1It is the policy of the authoring judge to identify victims of sex crimes by their initials.



money. She stopped, and the man walked up to the passenger side of her car. C.P. testified that the
man got into her car, pulled agun, and told her to drive.

C.P. testified that the man had been wearing a green shirt and brown khaki shorts. Theman
told her not to look at him. He took off his shirt and wrapped it around his head, leaving only his
eyes showing. Hetold C.P. where to drive. When they reached a back road, the man told C.P. to
stop and get out of the car. The man followed C.P. and made her go to the front of thecar. Hetold
her to lay down onthe ground; shedid so. The man then got on top of her, pulled aknife, and sliced
open the front of her dress. The man then told C.P. to take off her underwear, which shedid. C.P.
was on her menstrual period and told the man that shewas wearing atampon. The man told her to
remove it; shedid. The man then pulled his pants down and raped her vaginally. When C.P. tried
to push the man away, he struck her threetimesintheface. Therapelastedfor several minutes, until
C.P.’s attacker gjaculated.

The man got up and told C.P. to get up. Thetwo returned to the car, and the man told C.P.
to drive. At thistime, the victim did not know where the gun was located. After she had driven
around for awhile, themantold C.P. to pull over again, inan alley. The man told the victim to get
out and bend over the hood of the car. When C.P. complied, the man pulled her underwear down
and raped her anally. Thevictim testified that she told the man to stop, that it hurt; she testified that
shecould “fedl it ripping.” Theman did not stop until he had gjaculated again. They then re-entered
the car and the man told C.P. not to call the police or he would have her killed. The man then
shoved aten-dollar bill in her mouth, told her, “Thanks for agood time,” wiped the car down with
his shirt, and |eft.

The victim drove home and told Melissa Tapp and Melissa s sister that she had been raped.
Melissa flagged down a policeman, and an ambulance arrived shortly thereafter to transport the
victim to the hospitd.

On cross-examination, thevictim admitted that she had called the police about her boyfriend,
Tony Norris, the night before (August 30, 1998). She swore out acomplaint stating that Mr. Norris
had shoved her around, put her on the floor, and punched her inthelip. Later inthetrial, she stated
that shedid not remember testifying at the preliminary hearing that she had seen another mantalking
with the Defendant at the Breezeway market while she was at the window.

Dr. Timothy Gunter examined the victim at the emergency room and collected evidence for
arapekit. Hetestified that the victim arrived at the emergency room at 12:24 a.m. Thevictim told
him that she had been sexually assaulted. Dr. Gunter testified that the victim had a hematoma
(bruising and swelling) on her right cheek. Thisappearedtobeanew injury, that is, having occurred
within the previous two hours. Dr. Gunter testified that the hematoma on the victim’s cheek was
consistent with having been inflicted by afist. Dr. Gunter also testified that he observed irritation
on the victim’s labia, which is usually caused by friction. There was also some blood from the
victim’s menstrual period. Dr. Gunter testified that C.P.’s rectal areawas “diffusdy swollen, the
whole rectal area, and there was a small tear.” He explained that the area “appeared to be
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traumatized,” that the tear was “fresh,” and that the injuries were most likely caused by some type
of penetration trauma.

On cross-examination, Dr. Gunter stated that he had examined C.P.’ s back and saw no cuts
or scrapes. He admitted that rectal tears can be caused by bowel movements. He aso testified that
the victim’'sfacial injuries did not appear to have been inflicted on the previous night, August 30.

Knoxville Police Department Officer Larry Franklin Vineyard spokebriefly with the victim
at the hospital. He noticed a small cut to her upper lip and rednessin her face. He described these
injuries as “consistent with injuries that occurred immediately after an assault.” He subsequently
visited the Breezeway market and spoke there with a Mr. Mullins. Mr. Mullins told Officer
Vineyard that the Defendant had been at the market the night before and advised him of one of the
Defendant’ srelativeswho lived nearby. Officer Vineyard spoke with therelativeand asked him to
have the Defendant contact him. Officer Vineyard later heard from the Defendant’ s mother and
visited her house to speak with the Defendant. Officer Vineyard spoke with the Defendant latein
the morning on September 1, and collected the clothes which the Defendant told him he had been
wearing the night before. Officer Vineyard described these clothes as a blue shirt and aqua pants.
Officer Vineyard dso prepared a photographic line-up containing six photographs, including one of
the Defendant. When the victim was shown this line-up, she identified the Defendant as her
assailant in “less than probably five seconds.”

Subsequent laboratory testing revealed the presence of sperm in swabs taken from the
victim's vaginal and rectal areas. DNA testing revealed that the sperm matched the DNA profile
obtained from a sample of the Defendant’s blood, to a statistical probability of “one in 3.29
quintillion.”

MelissaTapp testified that she had known the victim about two years and that they had been
best friends. She testified that she saw no marks on C.P.’sface at thetime they all | eft to go to the
store. Shealso testified that she had seen aman standing near the Breezeway drive-thru window at
the time she was there in the car ahead of the victim’s. The man was wearing beige shorts and a
greent-shirt. The next timeshe saw the victim was at the apartment. She heard a car horn blowing
like someonewas “laying onit.” Shewent out about five minutes later and found the victim in her
car. Shedescribed the victim as“[h]er eye was black, and her dresswastorn.” Ms. Tapp testified
that the victim was crying, upset, looked terrified, and was saying she had been raped. Ms. Tapp
flagged down a police officer.

Officer Mark Fortner was the patrol officer flagged down by Ms. Tapp. He spoke with the
victim at the apartment. He testified tha she had some red marks on her face and “was pretty
distraught.” He described the marks on her face as appearing “pretty fresh.” C.P. gave him aten-
dollar bill and told him that her attacker had given it to her.



Officer Mark Waggoner collected evidence at the crime scene and also at the hospital. He
took photographs of the victim and took into custody the rape kit and the victim’s clothes. He
testified that the victim had a split upper lip and bruising on her right cheek and right eye.

Officer James L. Miller, Jr. testified on behalf of the Defendant. He explained that he had
reported to the victim’ s residence on the night of August 30, 1998, on adomestic call. The victim
told him that she had been in an argument with her boyfriend, Tony Norris, and that he had struck
her with hisfist. Officer Miller testified that he observed the victim to have a split lower lip.

Michael Ralph Mullins also testified on behalf of the Defendant. Hetestified that he was a
the Breezeway market a the same time as the Defendant on the night of August 31. Mr. Mullins
testified that he saw acar pull up to the window, and the Defendant asked thewoman driving if she
would give him aride to the Pilot. Mr. Mullins testified that the female responded, “sure,” and
leaned over and opened the car door from theinside. The Defendant got in and they drove off. Mr.
Mulllins described the woman as “friendly, and laughing, and cutting up, and going on.” He
described the Defendant’s clothing at that time as a white t-shirt and baggy white shorts. Mr.
Mullinsstated that it was between eight and nine 0’ clock in the evening when he observedthisevent.

The Defendant also testified. He stated that he had known the victim since 1996 because she
and hiswifewerefriends. The Defendant and hiswifelived next door to Terry Norris' mother. The
foursomevisited with each other frequently. He saw thevictim at the Breezeway market on the night
in question between 10:30 and 10:45. He stated that the car in front of the victim’s was Judy
Cooper’s, and hedid not see Melissa Tapp that night. The Defendant asked thevictim if shewould
drive him homein exchangefor gasmoney. Shesaidyes, and hegotin her car. They drovetoagas
station and pulled into the parkinglot. There, they commenced talking and flirting. Thevictimwas
complaining about her boyfriend, Terry Norris. They then drove to a nearby park. The Defendant
stated that he did not ask the victim to drop him off at hismother’ s because he*wanted to do more,”
that he “felt [he] had achanceto do more,” and that the “ opportunity was - wasthere.” At the park,
they got out and talked for about fiveminutes. They then“ started to kisseach other” and “ proceeded
to have sex.” The Defendant did not accost the victim with a gun or aknife, and had neither with
him. Thevictim did not protest or ask the Defendant to stop. When they finished, they returned to
thevictim’s car and drove toward the Defendant’ s mother’ shouse. There, they stoppedin an alley
behind the house and had sex again.

On cross-examination, the Defendant stated that both episodes of sex were vaginal. He
explained that atota of about thirty minutes el apsed between the time he got in the victim’ s car and
they had sex thefirst time. Thefirst episode lasted about fifteen minutes. It took them two minutes
to get tothealley, at which point they talked for acouple of minutesand then had the second episode
of intercourse. Thisepisodelasted five minutes. The victim then dropped the Defendant off behind
his house and |eft.

The Defendant examined the victim’ sdress, which had earlier been admitted into evidence,
and acknowledged thetearsin thefabric. He stated that the dress had not been like that when he left
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thevictim. Healso stated that he did not know how the victim’ srectal areacameto beinjured. He
testified that he had not noticed any marks or bruises or puffiness on her face while they were
together. He stated that they had kissed while having sex and that the victim had not complained
about a hurt lip. Hetestified that he gave the victim ten dollars for gas.

The Defendant acknowledged that Officer Vineyard asked him to give ablood sample. He
testified that he refused to give a sample on Officer Vineyard's advice. He also testified that the
victim was lying, but that he didn’t “have a clue” asto why.

Officer Vineyard testified on rebuttal and denied having advised the Defendant to refuse the
blood test. He stated that he “encouraged him to take the test” but that the Defendant refused. He
also testified that Mr. Mullins told him on the morning after the incident that he had been at the
store, saw the victim drive in, and as she was starting out of the exit, saw the Defendant yell at her.
The victim stopped, and he saw the Defendant go get in her car.

Onthe basis of this proof, the jury convicted the Defendant of two countsof aggravated rape
with a deadly weapon and one count of aggravated kidnapping to facilitate afelony.

ANALYSIS
As a preliminary matter, the State has alleged that the Defendant did not timely file his
motion for new trial. The judgment forms in this case indicate that they were entered on June 29,
2001. Themotion for new trial wasfiled on July 31, 2001, outside the mandatory thirty-day filing
period. See Tenn. R. Crim. P. 33(b). Upon motion of the Defendant to correct the judgments, the
trial judge made a specific finding that he did not sign the judgment forms until July 2, 2001, at the
earlies. Thetrial judge specifically declined, however, to alter or amend the judgment forms.

The Defendant now contends that a judgment cannot be “entered” until it has been signed
by the trial judge. However, the Defendant cites us to no case law directly on this point. Our
supreme court has noted the distinction between the “rendition” of ajudgment and its “entry:”

“Rendered” meansexpressed or announced inaconclusivemanner andwith decisive
effect, certainly so when at the same time notation of it is made on a judgment
docket, or other more or less permanent memorandum record kept by the Judge for
thepurpose. “Therendition of judgment, and the entry of judgment, are different and
distinct, each fromthe other. Theformer istheact of the court, whilethelatter isthe
act of the clerk of the court.”

Jackson v. Jarratt, 165 Tenn. 76, 79, 52 SW.2d 137, 138 (1932) (quoting Anderson v. Mitchell, 58
Ind. 593, 594 (1877)). Thus, asour court of appeals hasrecognized, “[t]he‘entry’ of ajudgment has
been defined as ‘the ministerial act by which enduring evidence of the judicia act of rendition of
judgment is afforded.”” Brannon v. County of Shelby, 900 SW.2d 30, 33 (Tenn. Ct. App. 1994)
(quoting Carter v. Board of Zoning Appealsof Nashville, 377 SW.2d 914, 916 (Tenn. 1964)). We
have found no controlling authority stating that a judgment must be signed by the trial judge prior
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to the judgment being entered. Indeed, contrary to the Defendant’ s position, this Court has held on
several occasionsthat ajudgment isnot void for lack of the rendering judge’ ssignature. See James
Russell Gann v. David Mills, Warden, No. E2003-00281-CCA-R3-PC, 2003 WL 21714064, at *1
(Tenn. Crim. App., Knoxville, July 24, 2003), and cases cited therein. Thus, it would appear that
ajudgment can be “entered” prior to, or even without, being signed by the trial judge.

Of course, this confusion could be obviated if trial courts established a procedure whereby
judgments were not dated and entered until signed by the judge. In that event, there would be no
question asto the date from which the timefor filing anew trial motion beginsto run. In this case,
we need not determine whether, for the purposes of this appeal, the trial court needs to amend the
judgments.? The failure to timely file a motion for new trial results in the waiver of most issues
otherwise appealable. See Tenn. R. App. P. 3(e). However, a challenge to the sufficiency of the
evidenceisnot thereby waived. See, e.g., Statev. Dodson, 780 S.W.2d 778, 780 (Tenn. Crim. App.
1989). Thus, we will address the Defendant’s contentions in that regard. With respect to the
Defendant’ scontention of prosecutorial misconduct during closing argument, that issueisnormally
waived if not raised in atimely new trid motion. Here, however, the Defendant raisesthat issuein
the context of plainerror. Trial errorsrising to thelevel of plain error arenot waived by an untimey
motion for new trial. See Tenn. R. Crim. P. 52(b).

Finally, the Defendant’ s issue concerning the trial court’s denial of his petition for writ of
error coram nobis arises outside the context of the origina trial, and is, indeed, a separate
proceeding. Thus, it is not an issue subject to being raised in amotion for new trial, and we will
address it on the meritsin this appeal. See State v. Mixon, 983 S.W.2d 661, 671 (Tenn. 1999).

In short, this Court has jurisdiction to review the issues before it in this appeal, irrespective
of whether the Defendant’ s motion for new trial wastimely filed. Becausetheissue of the effective
date of entry of the judgmentsis moot, we decline to address it further.

SUFFICIENCY OF THE EVIDENCE

The Defendant contends that there is not sufficient evidence to support his convictions.
Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indingsof guiltin criminal actions
whether by the trial court or jury shall be set aside if the evidence is insufficient to support the
findings by the trier of fact of guilt beyond a reasonable doubt.” Evidence is sufficient if, after
reviewing the evidence in thelight most favorabl e to the prosecution, any rationd trier of fact could
have found the essentid elements of the crime beyond areasonabledoubt. See Jacksonv. Virginia,
443 U.S. 307, 319 (1979); State v. Smith, 24 SW.3d 274, 278 (Tenn. 2000). In addition, because
conviction by atrier of fact destroys the presumption of innocence and imposes a presumption of
guilt, aconvicted criminal defendant bearsthe burden of showing that the evidencewasinsufficient.
See McBeev. State, 372 SW.2d 173, 176 (Tenn. 1963); see also State v. Buggs, 995 S.W.2d 102,

2We note that trial courtsare empowered to correct clerical mistakesaffecting their own documents. See Tenn.
R. Crim. P. 36.
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105-06 (Tenn. 1999); State v. Evans, 838 SW.2d 185, 191 (Tenn. 1992); State v. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982).

Initsreview of theevidence, an appd late court must afford the State“ the strongest | egitimate
view of the evidence as well as dl reasonable and legitimate inferences that may be drawn
therefrom.” Tuggle, 639 S.W.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-evaluate the evidence” in the record below. Evans, 838 S.W.2d at 191, see also Buggs,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the trial
testimony, the court must resolve them in favor of the jury verdict or trial court judgment. See
Tugale, 639 SW.2d at 914. All questions involving the credibility of witnesses, the weight and
valueto begiventheevidence, and dl factud issuesareresolved by thetrier of fact, not the appellate
courts. See State v. Morris, 24 S\W.3d 788, 795 (Tenn. 2000); State v. Pappas, 754 S.W.2d 620,
623 (Tenn. Crim. App. 1987).

The Defendant was convicted of two countsof aggravated rape with adeadly weapon. That
crimeis defined as the “unlawful sexual penetration of avictim by the defendant . . . accompanied
by . . . [florce or coercion . . . used to accomplish the act and the defendant is armed with a
weapon[.]” Tenn. Code Ann. 8 39-13-502(a)(1). Here, the victim testified that the Defendant was
armed with both a gun and a knife, and used both to threaten her. The Defendant unlawfully
sexually penetrated the victim on two separate occasi ons, both of which were accomplished by force
or coercion. Medica proof corroborated the victim’s testimony. The Defendant acknowledged
having had sex with the victim. The Defendant’ s argument that the evidence is not sufficient rests
on the claim that the State’ s proof is not credible. ThisCourt does not address issues of credibility
of witnesses, thejury does. Theevidence being more than sufficient to support the Defendant’ stwo
convictions of aggravated rape, thisissueis without merit.

TheDefendant wasal so convicted of one count of aggravated kidnapping. Aschargedinthis
case, that crime is committed upon the false imprisonment of another, to facilitate the commission
of any felony. See Tenn. Code Ann. § 39-13-304(a)(1). “A person commits the offense of false
imprisonment who knowingly removesor confinesanother unlawfully so astointerferesubstantidly
withtheother’sliberty.” 1d. 8 39-13-302(a). Theproof inthiscase, takeninthelight most favorable
tothe State, established that the Defendant fd sely imprisoned the victim within her own car in order
to commit the felony of aggravated rape. The proof being more than sufficient to support the
Defendant’ s conviction of this charge, thisissue is without merit.

PROSECUTORIAL MISCONDUCT
The defense theory offered at trial was that the victim willingly engaged in sex with the
Defendant, but claimed rape in order to avoid reprisal by her violent boyfriend. During defense
counsel’ s examination of witnesses, the points were made that it was possible that the victim had
torn her own dress, and that theinjury to her rectum had been caused by abowel movement. During
initial closing argument, the prosecutor countered this theory with the following:



What else are they trying to get you to swdlow? Her dresswasn't like that
when she left [the Defendant]. Well, how did it get this way, [Defendant]? It is
clearly ripped, folks. No question about that. Are we to believe, as well, the
suggestion or theinnuendo that ismade that she ripped her own dressto makeit look
better? | suppose she cut her own rectum to make that ook better, too, and created
the swelling by penetrating something into her rectum to make that look better.

Pardon my French. Thetear in her rectum. | suppose shedid that on theway
home from the aley over in Western Heights, as well. And maybe while she was
doing that, shemade her rectum swell up like thedoctor described to you. What did
the doctor tdl you that was consistent with? Trauma, penetration. And they can't
explainthat. Y ou get[defense counsel] to stand up here and explain that to you. He
is going to have the opportunity. | challenge him right now. How did that happen?

Although no objection wasinterposed to the underlined portion of the argument, the Defendant now
contends that the prosecutor’ s statements constituted an impermissible shifting of the burden of
proof to him.

Later in hisinitial closing argument, the prosecutor stated the following:

When [Officer] Vineyard first got up to[the Defendant’ s] placethe next day,
we have heard on and on and on about what a cooperative sort [the Defendant] has
been. Of course, then wefind out herejust about half an hour ago that this man, who
IS trying to convince you that he just has consensual sex with [C.P.] some twelve
hours before, when this officer gets up there to talk to him, what does he do? He
wants to talk to alawyer.

Again, no objection was madeto thisportion of the prosecutor’ sargument. On appeal, however, the
Defendant contends that the prosecutor’ s statement constitutes an impermissible comment on the
Defendant’ s exercise of his constitutional right to counsel.

Where a prosecuting attorney makes allegedly objectionable remarks during closing
argument, but no contemporaneous objection is made, the complaining defendant is not entitled to
relief on appeal unless the remarks constitute “plain error.” See Tenn. R. App. P. 3(e); Tenn. R.
Crim. P. 52(b); see also State v. Marshall, 870 S.\W.2d 532, 540 (Tenn. Crim. App. 1993); Taylor
v. State, 582 S.W.2d 98, 100 (Tenn. Crim. App. 1979). Inorder to determinewhether the challenged
remarks constitute plain error, we must consider five factors. See State v. Smith, 24 S.\W.3d 274,
282 (Tenn. 2000). Those factors are:

(@) the record must clearly establish what occurred inthe tria court; (b) a clear and
unequivocal rule of lav must have been breached; (c) a subgantial right of the
accused must have been adversely affected; (d) the accused did not waive the issue



for tactical reasons; and (e) consideration of the error is* necessary to do substantial
justice.”

1d. at 282 (quoting State v. Adkisson, 899 SW.2d 626, 641-42 (Tenn. Crim. App. 1994)). All five
factorsmust be established beforewewill find plainerror. Seeid. at 283. Ultimately, the error must
have been “* of such a great magnitude that it probably changed the outcome of thetrial.’” Statev.
Adkisson, 899 SW.2d 626, 642 (Tenn. Crim. App. 1994) (quoting United Statesv. Kerley, 838 F.2d
932, 937 (7th Cir. 1988)).

With respect to the first challenged portion of the prosecutor’ sinitial closing argument, the
first factor has been established. However, we do not find that the prosecutor’ s chalengeto defense
counsel to “explain that” breached a clear and unequivocal rule of law. That is, we conclude that
the comment did not impermissibly shift the burden of proof to the Defendant. The prosecutor’s
comments, taken in context, were achallengeto the credibility of the Defendant’ stheory of how the
victim’ srectal areacameto beinjured. Duringthetrial, defense counsel had proffered proof of how
the injury could have been caused by abowel movement. The prosecutor wanted the jury to reject
that theory. We note that the challenged comments were made during the State’s initial closing
argument. Thus, the prosecutor knew full well that defense counsel would soon be addressing the
jury with his own interpretation of the proof. The State was taking a preemptive strike at the
argument it expected fromtheDefendant. Such argument wasnot improper. Thus, the second factor
for the determination of plain error during dosing argument has not been satisfied.

For the samereasons, wefind that thethird and fifth factors havelikewise not been satisfied.
Accordingly, the Defendant has failed to establish that this portion of the prosecutor’s closing
argument constituted plain error, and this issue is therefore without merit.

With respect to the second portion of the argument complained of, wefind the first factor to
be satisfied. We further find the second factor to be satisfied. The prosecutor specifically referred
to the Defendant’ sinvocation of his constitutional right to counsel during questioning by the police.
The prosecutor did so in order to cast doubt on the Defendant’ stheory that his intercourse with the
victimwas consensual, and to cast doubt on his posture of cooperation with the police. “A violation
of [a] defendant’ s right to counsel occurs when a prosecutor’s . . . argument seeks to penalize the
defendant for exercising hisconstitutional right.” Statev. Hines, 919 S.\W.2d 573, 580 (Tenn. 1995).
Such penalizing occurs when a prosecutor asks the jury to draw a negative inference from a
defendant’ sexercise of hisright to counsel. Seeid. For the samereason, wefind that a substantial
right of the Defendant was adversely affected, satisfying the third Smith factor. Because the record
isdevoid of any indication that the Defendant waived thisissue at trial for tactical reasons, wealso
find the fourth factor satisfied.

We thus arrive at the fifth factor: whether consideration of the error is necessary to do
substantial justice. We note that the error here is one of congtitutional dimensions: that is, the
prosecutor violated the Defendant’ s constitutional right to counsel. Such errors must be found
harmless beyond a reasonable doubt before an affected defendant is denied relief. Cf. State v.
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Transou, 928 S.W.2d 949, 960 (Tenn. Crim. App. 1996) (prosecutorial comment on the defendant’ s
constitutional right against self-incrimination subject to review for harmless error beyond a
reasonabledoubt). We have no trouble concludingthat, in theoverall context of thistrial, and inthe
overall context of both the State’ s and the Defendant’ s closing arguments, the challenged statement
by the prosecutor was harmless beyond areasonable doubt. Thejury did not convict the Defendant
becausehewanted to speak to alawyer; it convicted the Defendant becausethe proof of hisguilt was
overwhelming. Accordingly, we hold that the Defendant has failed to establish that heis entitled
toanew tria onthe basis of the State’ s closing argument, and thisissueis therefore without merit.

DENIAL OF WRIT OF ERROR CORAM NOBIS

The Defendant filed a petition for a writ of error coram nobis on the basis of newly
discovered evidence. See Tenn. Code Ann. § 40-26-105. At the hearing, the Defendant introduced
testimony from three witnesses. Robert Lamb testified that he had dated the victim for about a
month in July 1999. During this time, the victim told him that the Defendant had raped her.
However, after the victim became drunk, she told him “that the only reason she said it was because,
if Terry [Norris] found out, and she wasgoing to -- hetold her that, if shedidn’t put acharge on [the
Defendant], that he was going to beat her up or whatever. And that iswhy shetook the charge out.”
Mr. Lamb did not pass this information on to anyone prior to the Defendant’s trial. Mr. Lamb
admitted to having met the Defendant whileincarcerated on an aggravated assault conviction arising
from his beating his girlfriend.

Mr. George Byrd also testified. He stated that he began dating the victim around February
2001. They dated for several months. During this time, the victim told him she had to go to court
regarding arape charge. Mr. Byrd testified that the victim told him “ that there wasn’t nothingto it”
and that “theonly reason she said it wasto keep her boyfriend, Terry Norris, at the time from beating
her up.” Mr. Byrd did not passthisinformation on to anyone before the Defendant’ strial. Mr. Byrd
was also serving time on a felony conviction and was incarcerated with the Defendant.

Ms. WilmaBell, Mr. Byrd’ smother, alsotestified that thevictimtold her that “the boy didn’t
rape her, that she wastestifying to that in fear of her boyfriend -- her ex-boyfriend.” Ms. Bell told
no one about thisinformation prior to the Defendant’ strial because she “didn’t know what to do.”

Thevictimalsotestified. Sheacknowledged her rd ationshipswith Mr. Lamb, Mr. Byrd, and
Ms. Bell, but flatly denied their testimony. She reiterated that the Defendant had raped her.

The trial court took the Defendant’ s petition under advisement and subsequently issued a
written order. Inanalyzing the evidence presentedtoit, thetrial court correctly applied athree-prong
test to determine whether the Defendant had established hisright to anew trial. That test is: (1) the
trial judge isreasonably satisfied that testimony given by a material witnhess was false and that the
new testimony is true; (2) that the defendant was reasonably diligent in discovering the new
evidence, or unableto know thefalsity until after thetrid; and (3) that the jury might have reached
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adifferent conclusion had the truth been told. See State v. Mixon, 983 S.\W.2d 661, 672-73 n.17
(Tenn. 1999).% In applying this test, the tria court determined:

[D]efense counsel was diligent in attempting to locate these witnesses prior to trial,
but was unable to do so, therefore, meeting that prong of the test. The court is not
convinced, however, that a material witness, in this case, [the victim], testified
falsely, or that the new testimony presented by Mr. Lamb, Mr. Byrd, and Ms. Bell is
credible. Mr. Lamb and Mr. Byrd are both former boyfriends of thevictim . . . and
wereincarcerated with theDefendant . . . following hisconvictioninthiscasein May
2001. Theirtestimony, consideredtogether with all the other factsand circumstances
of thiscase, issimply not credible. Thetestimony of Ms. Bell, while moretroubling,
also lacks credibility sufficient to justify a new trial in this case. When the court
considerstheentirerecordinthiscase, including thevictim’ stesimony, the physical
and medical evidence, and the testimony of corroborating witnesses, the court is
satisfied that a proper verdict was reached.

On the basis of these findings, the trial court denied the Defendant’ s petition.

This Court reviews atrial court’s denial of a petition for awrit of error coram nobis under
an abuseof discretion standard. SeeTeaguev. State, 772 S.W.2d 915, 921 (Tenn. Crim. App. 1988),
overruled on other grounds by Mixon, 983 SW.2d at 671 n.13. Wewill find an abuse of discretion
only where atrial court applies an incorrect legal standard, or reaches a decision which is against
logic or reasoning and causes an injustice to the complaining party. See Statev. Shirley, 6 SW.3d
243, 247 (Tenn. 1999).

Here, thetrial court made specific findings about thewitnesses’ credibility. On the basis of
those findings, the trial court concluded that the first prong of the applicable test was not met. We
find no abuseof discretion onthetrial court’ spartinthisregard. Accordingly, we declineto reverse
the trial court’ sruling denying the Defendant’ s petition, and find this issue to be without merit.

CONCLUSION
The Defendant has failed to establish that he isentitled to adismissal of his convictions, or
anew trial. Accordingly, we affirm the judgments of the trial court.

DAVID H. WELLES, JUDGE

3I n Mixon, thistest wasapplied to newly discovered recanted testimony. W e deem thistest equally appropriate
for newly discovered evidence of the material witness's prior statements inconsistent with his or her trial testimony.
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