IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT NASHVILLE
Assigned on Briefs June 17, 2003

STATE OF TENNESSEE v. ANTHONY NATHANIEL GUERARD

Direct Appeal from the Circuit Court for Montgomery County
No. 40689 and 40100422  John H. Gasaway, |11, Judge

No. M2002-01046-CCA-R3-CD - Filed August 4, 2003

In 1999, the Defendant was placed on judicia diversion for four years after pleading guilty to
aggravated assault. 1n 2001, while the Defendant was on probation for aggravated assault, the
Montgomery County Grand Jury i ndicted the Defendant for attempted first degree murder, attempted
robbery, and aggravated kidnapping. 1n 2002, pursuant to a plea agreement, the Defendant pled
guilty to reckless endangerment and nol o contendere to attempted robbery. Following a sentencing
hearing, thetrial court sentenced the Defendant to el even months and twenty-nine daysincarceration
for reckless endangerment and to three years in the Tennessee Department of Correction for
attempted robbery. Thetrial court alsorevoked the Defendant’ sjudicial diversion probation for the
1999 aggravated assault charge, entered a judgment of conviction, and imposed a sentence of four
years in the Tennessee Department of Correction. It ordered that the sentences for reckless
endangerment and attempted robbery be served concurrently to each other but consecutive to the
sentence for aggravated assault, resulting in an effective sentence of seven years. In this appeal as
of right, the Defendant argues that his sentences are excessive and that the trial court erred by
denying aternative sentencing. We conclude that the Defendant’ s sentences are proper and thus
affirm the judgment of thetrial court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed

JERRY L. SmITH, J., delivered the opinion of the court, inwhich JoHN EVERETT WiLLIAMS, J., joined.
RoBERT W. WEDEMEYER, J., not participati ng.

Russel A. Church, Assistant Public Defender, Clarksville, Tennessee, for the gppellant, Anthony
Nathaniel Guerard.

Paul G. Summers, Attorney General and Reporter; David H. Findley, Assistant Attorney General;
John W. Carney, Jr., District Attorney General; James B. Crenshaw and Daniel Brollier, Assistant
District Attorneys General, for the appellee, State of Tennessee.



OPINION

. PROCEDURAL HISTORY

In December 1999, the Defendant, Anthony Nathaniel Guerard, was placed on judicial
diversionfor aperiod of four yearsafter pleading guilty to aggravated assault. In August 2001, while
the Defendant was on probation for aggravated assault, the M ontgomery County Grand Jury charged
the Defendant with attempted first degree murder, attempted robbery, and aggravated kidnapping.
On February 25, 2002, pursuant to a plea agreement, the Defendant pled guilty to reckless
endangerment and nol o contendere to attempted robbery, and thetrial court dismissed the charge of
aggravated kidnapping. The manner of serviceof the sentenceswas | eft to the discretion of thetrial
court.

On April 3, 2002, following asentencing hearing, thetrial court sentenced the Defendant to
four yearsfor aggravated assault, to € even months and twenty-ninedays for reckless endangerment,
and to three yearsfor attempted robbery. Pursuant to the plea agreement, the court ordered that the
sentences for reckl ess endangerment and attempted robbery be served concurrently. However, it
further ordered that the sentence for aggravated assault be served consecutively with the other two
sentences, resulting in an effective sentence of seven years. Fnally, the court determined that the
Defendant was not entitled to an aternative sentence and ordered the Defendant to serve his
sentencesin confinement. The Defendant now appeal s his sentences, arguing that his sentencesare
excessive and that the trial court erred by denying him an alternative sentence.

1. FACTUAL BACKGROUND
A. Facts Presented at the Plea Agreement Hearing

At the plea agreement hearing, the State summarized the facts underlying the Defendant’ s
pleas, with agreement by the Defendant, asfollows:

On the earlier morning of June 21st of 2001 the Defendant and the victim,
Sheila Williams, were living together in a trailer. Mr. Guerard was married to
another woman at that time. Ms. Williams and Mr. Guerard had been engaged in a
relationship for about four years.

When Ms. Williams returned home from her employment she changed her
clothes and got dressed up to [go] out. At that time as she walked through the living
room to leave Mr. Guerard stopped her from leaving the residence. He ripped her
clothes off of her including her dress, and her panties, and her bra.

The State’ s proof would show that hethen put onefoot on her arm to hold her
down and another on her chest, and was beyond control in arage. At that point after
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he got off of her in that position he started dragging her back toward the bedroom,
bathroom area of the mobile home. Shetold him I'll do anything you want; 1’1l do
anything you want.

At that point he said wordsto theeffect of I'm goingto kill you like | should
havelast time. And at that point he drug her into the bathroom, ran water in the tub,
put her in the bathtub and held her head under with hisforearm behind her neck and
her head jerked sideways.

Shelay still for afew moments. Hethen brought her up out of the water, and
saidwordsto theeffect, there’ snothing wrongwith you. And she had not swallowed
any water at that point. He pushed her head back down in the water, held it in the
sameposition. At that timeshedid swallow water. And, again, for asecond time he
brought her head up. She was spit[t]ing up water and coughing water.

Hedid pull her out of the bathtub at that point; hit her on the back in an effort
to expel the water, and said words to the effect of see what love will make you do;
it will make you kill. Then he went and got ice and put it on her face where it had
been bruised, and took her into [the] bedroom and put her in the corner.

And at some point [he] left the trailer and went to her vehicle outside,
retrieved her purse, and came back in and started rummaging through it.

While he wasinside the purse he found two payroll checksthat she had. He
also found a dlip of paper with the name Michelle written on it and a telephone
number. And he started asking her questionsstill in arage about who' sMichael. He
caled it Michael rather than Michelle.

And started rummaging through her closet. He found another dress, which
he held up and said who's — what’s this; where did this come from? And she
responded to him that this was the dress | wore to Nashville when | met you that
time. And he proceeded to trash that dress. At that timehewasdso hitting her with
a bedroom dlipper, rubber bedroom slipper, about the face.

And she endorsed over the two payroll checks — or signed the back of two
payroll checks that were in her purse. He then had her get dressed, and had her get
into her car, and drove her to Kroger with thetwo checks. And asshe entered Kroger
he was holding her hand and also trying to kiss her, and she was resi sting.

And he did park his vehicle next to a police car outside Kroger on Dover
Road. When she entered the store and they approached the . . . check cashing
machine she saw apolice officer checking out, and she. . . walked over to that police
officer and told him what was going on. . . .

The Defendant was following her. [The officer] stopped the Defendant and
told him to stay where he was, and called for assistance. And he placed the
Defendant under arrest after he had heard her story of what was occurring.



B. Facts Presented at the Sentencing Hearing

At the sentencing hearing, Michael Carwell, the victim of the aggravated assault offense,
testified about theincident that |ed to the Defendant’ sconviction for which hewas placed onjudicial
diversionin December 1999. Carwell reported that in December 1998, he and several other people
went to SheilaWilliams home, wherethe Defendant wasliving at thetime. He stated that they were
all planning to go out together. Carwdl testified that the Defendant “showed up out of nowhere”
and announced that Williams, the victim, could not go out. According to Carwell, the Defendant
then said, “[W]ell, you MFs go ahead on,” and Carwell responded, “1 ain't no MF.” Carwell stated
that the Defendant then “pulled aknife on [him] and cameat [him] . . . [a]nd from there. . . caused
[Carwell’s] leg to be broke[n].” Carwell stated that the Defendant did not actually cut him with the
knife.

Carwell described the injury he sustained that night as a complete break of hisfemur bone,
and he stated that he was still having “problems” with hisleg at the time of the sentencing hearing.
Hetestified that he was still in pain, at times constantly, as aresult of theinjury. He aso reported
that he had to use a cane “off and on.” Carwell testified that after breaking hisleg, he stayed in the
hospital for two days, where he underwent surgery. Hetestified that heinitially could not return to
work, and he stated that after he did return to work, he could not stand on the leg that had been
broken. He stated that this affected his employment, and he reported that at the time of the hearing,
he was unempl oyed and received disability payments, partially because of theinjury to hisleg. He
also stated that he lost wages as aresult of the injury because of hisinitial inability to work.

On cross-examination, Carwell testified that at thetime of theincident, he had known Sheila
Williams for approximately a year and a half, and he also stated that he had worked with the
Defendant at Opryland for approximately six to eight months. In addition, he clarified that he broke
hisleg when the Defendant pushed him, causing himto fall to the ground outside the victim’ shome.

SheilaWilliams, the victim of the remaining offenses, testified that on June 21, 2001, she
stopped by Wal-Mart after work and then proceeded to her home. She stated that when she arrived
home, she began dressing to go out. She testified that while she was getting ready, the Defendant
told her to take off her dress, and when sherefused, he“toreit off.” Shetestified that the Defendant
then “shoved [her] to the floor,” put one foot on her arm, and put the other foot on her chest. She
recalled tha he said, “[Y Jou don’t know who you're messing with.” The victim testified that the
Defendant then grabbed her by the arm, drug her into the back bedroom, and said he would “ show
[her] what [he] should have done to her the first time.”

The victim testified that the Defendant next began to run water into the bathtub, while she
told him that she would do “whatever [he] want[ed] to do.” She stated that he then pushed her
backwards into the bathtub, holding one hand on her face and the other hand behind her neck, and
held her head under thewater. Sherecalled that he raised her head out of the water for asecond and
then submerged her head again. The victim stated that at this point, she began to inhale water and
started “gurgling,” but the Defendant continued to hold her head under water for a while. She
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testified that he then lifted her up and sad, “[T]hisiswhat lovewill make you do. It will make you
kill.” The victim recalled that at the time, she was choking and unable to breathe. She stated that
the Defendant began hitting her back and said “ain’t nothing wrong with you.” Because the
Defendant appeared to believe that she was“ playing,” the victim threw atowel and pointed at him
sothat hewould hit her back again. Thevictimtestified that the Defendant then got into the tub with
her and hit her back for awhile until she got up.

Thevictim reported that the Defendant next went out to her car and got her purse. She stated
that when he came back inside, he asked her, “[W]hat [are] you doing with Michael’s phone
number?’ The victim replied that the number he had seen belonged to her friend, Michelle. The
victim testified that the Defendant then pushed her on the bed and began choking her while telling
her not to lie to him. She reported that the Defendant next went to her closet, pulled out some
clothes, and asked what shirt she wore with aspecific skirt. Thevictim stated that she told him she
had worn the skirt and a white shirt when she and her sister visited Nashville. She stated that the
Defendant became angry and told her to “go sit in the corner.” She stated that she did astold, and
he began rummaging through her purse, asking her where her money was. She replied that she did
not have any money and turned toward him. She recalled that the Defendant said, “[D]idn’t | tell
you not to turn around?’ and began hitting her face with a shoe.

Thevictim tegtified tha the Defendant soon noticed that her face had begun to swell, so he
retrieved someiceand told her to hold it on her face. He then began rummaging through her purse
again. She stated that the Defendant was aware that she would be paid the following day, so he
asked the victim, “[Y]ou [sic] going to bring me acheck, right, at 11:307" The victim testified that
when she responded that she could not give him the check a 11:30, he again became angry and again
began to hit her on the face with the shoe. The victim then told him, “[Y]eah, whatever you want.”

The victim testified that the Defendant next told her that they were going to go cash her
checksand instructed her to endorse the checks, which shedid. The Defendant then gavethevictim
some clothes, and they soon left and drove to a Kroger store. The victim stated that on their way,
the Defendant acted as if nothing had happened. She recalled that when they entered Kroger, the
Defendant was holding her hand and asked her for akiss, which shegave him. However, she stated
that once she was inside the store, she soon spotted a police officer, approached him, and told him
what had happened.

Thevictim testified that she did not suffer any permanent physical injuries as aresult of the
incident, but stated that the incident had affected her psychol ogically and emotionally. Shereported
that shewas suffering from “ depression and stress,” for which shetook medication. Shealso stated,

I’ ve been having troubl e sleeping, and not eating. And| liveinfear day by day. | go
home. | liveaone. | leave aimost every light on in my house every night, and the
TV. And I’m constantly checking stuff and watching over my shoulder.



And dealing with people nowadays it’s hard for me to trust, because if you
can't trust someone you love then you think to yourself who can you trust?

Withregardtotheincident involving Michael Carwell, thevictim testified that she attributed
the Defendant’ s behavior that night to jealousy. She also stated tha the incident involving Carwell
led to the confrontation between her and the Defendant in June 2001.

On cross-examination, thevictim admitted that after the death of the Defendant’ sgrandfather
in July 2001, approximately three weeks after theincident she had described on direct examination,
she mailed the Defendant a condolence card at the Montgomery County Jail. She also admitted that
after the incident in June 2001, she tried to use the Defendant’ s automatic teller machine (ATM)
card. She stated that at the time of theincident, she had not cashed her two previous paychecks, but
she denied that the Defendant was handling their finances at the time. The victim further admitted
that approximately two years prior to the sentencing hearing, she had been placed on probation for
assaulting the Defendant, and she stated that on several other occasions, she had brought criminal
chargesagainst the Defendant which werelater dismissed. Shereported that arguments between her
and the Defendant werenot uncommon. Finally, thevictim testified that during her rel ationship with
the Defendant, the Defendant often dternated between dating her and returning to his wife.

Amy Guerard, the Defendant’ s wife, testified that she and the Defendant had been married
sevenyears, and shereported that she had known the Defendant for four yearsprior totheir marriage.
She stated that although they had argued during the course of their marriage, none of their arguments
had ever resulted in physical violence, and she maintained that she had never called the policeasa
result of their alguments. Shetestified that she was aware that the Defendant had al so been engaged
in arelationship with Sheila Williams during the course of their marriage.

Guerard testified that if the Defendant were released from incarceration, he could live with
hismother. She stated that she would also be willingto work with him regarding contact with their
children.

Regarding the Defendant’ swork history, Guerard testified that her husband had been inthe
military and had had several other jobs during the course of their marriage. She stated that he had
awaysmaintained at | east one full-time job and sometimestwo full-timejobs during their marriage.
She stated that when the Defendant was not working, he helped with the children, and she reported
that even when the Defendant was with Williams, he contributed to their household.

Patty Guerard, the Defendant’ s mother, testified that she had been aware of the Defendant’ s
relationship with Williams for approximately three years. She stated that she had spoken with the
Defendant about the relationship on occasion, but had never condoned the relationship. She
maintai ned that her son’ srelationship with Williamswas“ not good for” him, and she stated that the
Defendant’ s relationship with Williams had “ put aterrible strain on” her relationship with her son.
Shetestified that shebelieved the Defendant initially did not understand the destructive nature of his
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relationship with Williams, but had since realized that “it’s not a very good relationship.” She
testified that at one point, the Defendant wished to live with Williamsin his mother’ shome, but she
refused to allow them to do so. She stated that the Defendant did not visit her house as frequently
when he was dating Williams as when he was with his wife.

Patty Guerard testified that if the Defendant were released from incarceration, he could live
with her. She stated that she had spoken to several people with whom the Defendant had worked,
and they were willing to provide employment for the Defendant because he was a “ good worker.”
In addition, she reported that she had alarge family, consisting of nine brothers and sisters, her
mother, and other relatives, who would be willing to help the Defendant. She also stated that she
had visited her son twice aweek for amost a year during hisincarceration.

On cross-examination, the Defendant’ s mother testified that all criminal charges that had
been brought agai nst the Defendant rel ated to hisrelationship with SheilaWilliams. She stated that
she had never known her sonto carry aknifeor to be violent towards other people. Shealsotestified
that the only confrontation the Defendant had ever had with his two sisters occurred because the
sisters had attempted to talk to him about his relationship with Williams, and the Defendant asked
them to leave his home.

The Defendant testified that hewastwenty-six yearsold. He maintained that he did not wish
to see or totalk to Williams again. He stated, “ There is no future for me and Mrs. Williams.” He
testified that although he believed in June 2001 that he and the victim were “in love,” he believed
at thetime of the sentencing hearingthat they “both werewrong.” Healsotestified that if thevictim
telephoned him after the hearing, he would say, “I’'m sorry, you have the wrong number.”

The Defendant testified that he had received previous criminal charges of domestic assault
involving Williams. However, he stated that all previous charges against him had been dismissed.
He explained that Williams had agreed to drop al charges against him if he went with her to
Louidanain 1999, so he complied, and all charges were dismissed. Healso stated that on at least
one occasion, Williams had been placed on probation for domestic assault against him. The
Defendant testified that other than receiving the condolence card from the victim, he had had no
contact with her since he had been incarcerated, and he stated that she had never offered to drop the
charges against him in this case.

The Defendant testified that he did not agree with the recitation of facts presented by the
State at his pleaagreement hearing. He denied that he pushed the victim under water in the bathtub.
He also denied hitting the victim with a shoe. However, the Defendant admitted that during an
argument with the victim, he hit her with his open hand, causing her faceto swell. He stated that
the argument occurred whilethe victim waspreparing to go out for the evening, and hereported that
he asked her that night to take him back to hiswife’' s house, where he had stayed the previous three
nights.



The Defendant testified that hewasworking two jobsin June2001. He stated that heworked
at Rudol ph Transfer and Storage, where he earned approximately $200 to $250 each week and where
he worked at least three to four days per week. He reported that he aso worked at Letica
Corporation, where he earned approximately $300 each week and where heworked between thirty-
six and forty-eight hours per week. He stated that on June 21, 2001, he had money in the bank
because he had been paid that day. He explained that he and thevictim had agreed to sharethe cost
of thetrailer where they lived, but the utilitieswerein his name, and he had paid the utility deposits.
He stated that because they had just moved into the trailer, they had not yet paid afull first month’s
rent. The Defendant stated that he and the victim had cashed paychecks at the Kroger on other
occasions.

The Defendant stated that if he wereto bereleased from incarceration, he had job prospects
available. He stated that two individuals had contacted his wife during his incarceration to tell her
that they werewilling to hire him.

On cross-examination, the Defendant denied that he approached Michael Carwell with a
knife, although he admitted possessing a knife. He also claimed that the victim’s testimony was
“fabricated.” He maintained that on June 21, 2001, he was in the bathtub when the victim came
home, but he denied holding the victim’ s head under water. He also testified that he did not hit her
with ashoe. He stated, “Mrs. Williams has a sister that is[a] high price lawyer in Chicago. She.
. . knows how to manipulae the law.” He also stated, “I do not admit to any of those things
happening. Thereasonwhy Mrs. Williams hasfabricatedthiswholestory isbecauseafter four years
| finally told Mrs. Williams that | would never marry her.”

1. ANALYSIS

The Defendant argues that he was improperly sentenced. When a criminal defendant
challengesthe length, range, or manner of service of a sentence, the reviewing court must conduct
adenovo review of the sentence with apresumption that the determinations made by thetrial court
arecorrect. Tenn. Code Ann. 840-35-401(d). Thispresumption, however, “isconditioned upon the
affirmative showing in the record that the trid court considered the sentencing principles and all
relevant factsand circumstances.” Statev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). Inthe event
that the record failsto show such consideration, the review of the sentenceis purely de novo. State
V. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinesthe range of sentence and then determinesthe specificsentence and thepropriety
of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentencereport, (3) the principles of sentencing and arguments asto
sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
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potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to beimposed by thetrial court for aClass B, C, D or E felony is
the minimum within the applicablerange unlessthere are enhancement or mitigatingfactorspresent.
Tenn. Code Ann. §40-35-210(c). If thereare enhancement or mitigating factors, the court must start
at the presumptive sentence, enhance the sentence as appropriate for the enhancement factors, and
then reduce the sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e).
The weight to be given each factor is|eft to the discretion of the trial judge. Shelton, 854 SW.2d
at 123. However, the sentence must be adequately supported by the record and comply with the
purposes and principles of the 1989 Sentencing Reform Act. Statev. Moss, 727 SW.2d 229, 237
(Tenn. 1986).

When imposing a sentence, thetrial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. 8§ 40-35-209(c). The record should also include any
enhancement or mitigating factors applied by the trial court. 1d. 8 40-35-210(f). Thus, if thetrid
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a proper record for appellate
review. Statev. Ervin, 939 SW.2d 581, 584 (Tenn. Crim. App. 1996).

Enhancement factors must be “appropriate for the offense” and “not themselves essential
elements of the offense.” Tenn. Code Ann. § 40-35-114.

The obvious purpose of these limitations is to exclude enhancement factors which
are not relevant to the offense and those based on facts which are used to prove the
offense. Facts which establish the elements of the offense charged may not also be
the basis of an enhancement factor increasing punishment. The legislature, in
determining the ranges of punishment within the classifications of offenses,
necessarily took into account the culpability inherent in each offense.

State v. Jones, 883 SW.2d 597, 601 (Tenn. 1994).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’sfindings of fact are
adequately supported by the record, then we may not modify the sentence “even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 169.




A. Lengths of Sentences

The trial court sentenced the Defendant as a Range |, standard offender to four years for
aggravated assault, in this case a Class C felony. See Tenn. Code Ann. § 39-13-102(d)(1). The
appropriate sentencing range for this conviction is between three and six years. Seeid. § 40-35-
112(a)(3). In sentencing the Defendant for aggravated assault, the trial court applied enhancement
factor (7)": “The persond injuriesinflicted upon . . . the victim [were] particularly great . . . ." 1d.
8 40-35-114(7). The indictment charging the Defendant with aggravated assault contained two
counts. The judgment form reflects that the Defendant pled guilty to the first count, which stated:

[O]nor about the 20™ day of December, 1998, and in the State and County aforesaid,
[the Defendant] unlawfully, felonioudy, knowingly or recklessly did cause serious
bodilyinjury toMichael Carwdl, to-wit: by kicking the said Michael Carwell causing
crushed and broken bonesin hisleft leg, in violation of TCA 39-13-102 and against
the peace and dignity of the State of Tennessee.

Serious bodily injury is defined as “[a] substantial risk of death; . . . [p]rotracted unconsciousness;,
... [e]xtreme physical pain; . . . [p]rotracted or obvious disfigurement; or . . . [p]rotracted loss or
substantial impairment of a function of a bodily member, organ or mental faculty.” Id. § 39-11-
106(34). The Tennessee Supreme Court has determined that “[t]hese conditions satisfy the
definition of a‘particularly great’ injury,” State v. Jones, 883 SW.2d 597, 602 (Tenn. 1994), and
thus, “[t]he necessary conclusion is that proof of serious bodily injury will always constitute proof
of particularly great injury.” 1d. The supreme court has therefore held that enhancement factor (7)
is“an element of the offense of aggravated assault causing serious bodily injury,” id., and for this
reason, cannot be used to enhance the Defendant’ s sentence for aggravated assaullt.

Insentencingthe Defendant for aggravated assault, thecourt also applied enhancement factor
(10), that “[t]he defendant possessed or employed a firearm, explosive device or other deadly
weapon during the commission of the offense.” Id. §40-35-114(10). In doing so, the court specified
that the Defendant possessed a knife during the offense.  As we have previously stated, the
Defendant pled guilty to aggravated assault causing serious bodily injury. The use of a weapon,
specifically aknife, is not an element of this offense, and we therefore conclude that the trial court
did not err by gpplying enhancement factor (10). Seeid. 8 40-35-114(10). Finadly, thetria court
applied mitigating factor (13), the catchall factor, see id. § 40-35-113(13), stating, “Mr. Guerard
entered a plea of guilty avoiding the necessity of having a trial and the associated time, effort and
expense.”

! We note that because of recent statutory amendments, the enhancement factor numbers changed between the
time of sentencing in this case and this appeal. Compare Tenn. Code Ann. § 40-35-114 (1997) with Tenn. Code Ann.
§ 40-35-114 (Supp. 2002). However, the substance of the factors discussed in this case did not change as aresult of the
amendments.
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Thetria court sentenced the Defendant to eleven months and twenty-nine days for reckless
endangerment, the maximum dalowable sentence for a Class A misdemeanor. Seeid. 88 39-13-
103(b), 40-35-111(e)(1). In sentencing the Defendant for reckless endangerment, the trial court,
pointing out the Defendant’ s prior conviction for aggravated assault, applied enhancement factor (2):
“The defendant has a previous history of criminal convictions or criminal behavior in addition to
those necessary to establish the appropriaterange. . ..” 1d. 8 40-35-114(2). The court also applied
enhancement factor (9), that “ [t] he defendant has aprevious history of unwillingnessto comply with
the conditionsof asentenceinvolving releaseinthecommunity.” 1d. §40-35-114(9). Thetrial court
noted that the Defendant was on judicial diversion for aggravated assault at the time he committed
the crime of reckless endangerment.

In addition, the court applied enhancement factor (6) when sentencing the Defendant for
reckless endangerment: “The defendant treated or allowed avictim to be treated with exceptional
cruelty during the commission of theoffense.” 1d. 8§ 40-35-114(6). Inapplying enhancement factor
(6), thetrial court made the following comments:

Thetestimony, in substance, by Ms. Williams regarding the facts and circumstances
of reckless endangerment were that at onetime Mr. Guerard turned on the water in
the bathtub and ran a tub of water; or at least a sufficient amount of water in which
he could submerge her head. She said that he put her head under the water at least
on two occasionsif not three. She described taking in water.

And [the Defendant] flatly deniesthat. Hesaid hedidn’t run atub of water,
he was in the bathtub when she came home, and that her testimony was a lie with
respect to that.

One or the other of these two people with respect to what happened in the
bathtub is telling the Court a lie. And somebody today committed perjury with
respect to those events.

Thoseare not two different storiesthat two different reasonabl e peoplewould
perceive in adifferent way and both be telling the truth. . . .

The Court has to decide who’ s telling the truth and who' s lying, because if
Mr. Guerard is telling the truth then this cannot be an enhancement factor. If Ms.
Williams istelling the truth then it can be.

... [T]he Court has consdered the demeanor of both of the withesses. The
Court has considered all of the factors that are permitted by law in determining the
credibility of witnesses; whether the testimony is consistent with the other facts and
circumstancesthat are testified to, the demeanor of the witness, whether . . . thereis
some motivation to swear to a falsehood before a court.

The Court also in aiding it to determine which of the two istelling the truth
considersthefact that Mr. Guerard entered apleaof guilty to recklessendangerment.
He entered a plea of no contest to attempt to commit robbery, but he entered a plea
of guilty to reckless endangerment which was predicated upon the facts and
circumstances outlined by Ms. Williams when she testified asto what took placein
the bathroom.
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So, considering both testimonies of these two people, all of the factors that
the Court can consider in making a determination as to who' s telling the truth and
who's lying the Court accredits the testimony of Ms. Williams and discredits that
testimony of Mr. Guerard with respect to his part of the overdl testimony and finds
that . . . thefactsand circumstances of the criminal endangerment weresupported by
thetestimony of Ms. Williamsabout submerging her head under water, and therefore
the Court applies this as a[n] enhancement factor.

Finally, thetrial court sentenced the Defendant asaRange |, standard offender to three years
for criminal attempt to commit robbery, aClass D felony. Seeid. 88 39-12-107(a), 39-13-401(b).
The appropriate sentencing rangefor thisconvictionis between two and four years. Seeid. 8 40-35-
112(a)(4). In sentencing the Defendant for attempted robbery, the trial court applied enhancement
factor (2), stating that the Defendant had a previous history of criminal behavior. Seeid. § 40-35-
114(2). It next applied enhancement factor (9), that the Defendant had a history of unwillingness
to comply with the conditions of a sentence involving release in the community, see id. 8 40-35-
114(9); in doing so, the court pointed out that the Defendant was on probation at the time he
committed attempted robbery. Finally, for both the Defendant's conviction for reckless
endangerment and for his conviction for attempted robbery, the court considered as mitigation that
the Defendant pled guilty and nolo contendere, thus “ avoiding the necessity for the related expense,
time, and effort associated with atrial.” Seeid. § 40-35-113(13).

We find no error by thetrial court initsapplication of mitigating and enhancement factors
when sentencing the Defendant for reckl essendangerment and attempted robbery. Wethusconclude
that the lengths of the Defendant’s sentences for these convictions are neither improper nor
excessive.

Aswe have noted, however, we concdude that thetrial court erred by applying enhancement
factor (7), see id. 8 40-35-114(7), when sentencing the Defendant for aggravated assault.
Nonethe ess, thewrongful application of one or more enhancement factorsby thetrial court doesnot
necessarily lead to areduction in the length of the sentence. See Statev. Winfield, 23 S\W.3d 279,
284 (Tenn. 2000). A determination that one or more enhancement factors were improperly
considered requiresthat we review the evidence supporting any remaining enhancement factors, as
well asthe evidence supporting any mitigating factors. Statev. Imfeld, 70 SW.3d 698, 707 (Tenn.
2002). As we have previoudy stated, we agree, based upon the record, with the trial court’s
application of enhancement factor (10) when sentencing the Defendant for aggravated assault. We
alsofind no error by thetrial court in applying mitigating factor (13) when sentencing the Defendant
for aggravated assault. Based upon these two factors, we conclude that the Defendant’ s four-year
sentence within a three to six year sentencing range, see Tenn. Code Ann. 8§ 40-35-112(a)(3), is
neither excessive norimproper. Wetherefore concludethat thelengthsof the Defendant’ s sentences
are appropriate.
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B. ALTERNATIVE SENTENCING

TheDefendant next contendsthat thetrial court erred by denying him an alternative sentence.
Tennessee Code Annotated § 40-35-102(5) provides asfollows:

In recognition that state prison capacities and the funds to build and maintain them
are limited, convicted felons committing the most severe offenses, possessing
criminal histories evincing aclear disregard for the laws and morals of society, and
evincing failure of past efforts at rehabilitation shall be givenfirst priority regarding
sentencing involving incarceration. . . .

A defendant who does not fall within this class of offenders “and who is an especially mitigated
offender or standard offender convicted of aClass C, D, or E felony is presumed to be afavorable
candidate for alternative sentencing in the absence of evidenceto the contrary.” 1d. § 40-35-102(6).
Furthermore, unless sufficient evidence rebuts the presumption, “[t]hetrial court must presumethat
adefendant sentenced to eight yearsor less and not an offender for whom incarcerationisapriority
IS subject to alternative sentencing and that a sentence other than incarceration would result in
successful rehabilitation. ...” Statev. Byrd, 861 S.W.2d 377, 379-80 (Tenn. Crim. App. 1993); see
aso Tenn. Code Ann. 8 40-35-303(a). In this case, the Defendant was convicted of reckless
endangerment, a Class A misdemeanor, see Tenn. Code Ann. § 39-13-103(b); attempted robbery,
aClassD felony, seeid. 88 39-12-107(a), 39-13-401(b); and aggravated assault, aClass C felony.
Seeid. §39-13-102(d)(1). AsaRangel, standard offender convicted of and sentenced to lessthan
eight yearsfor each of these offenses, the Defendant was eligiblefor alternative sentencing. Seeid.
88 40-35-102(6), 40-35-303(a); Byrd, 861 S.W.2d at 379-80.

However, all offenders who meet the criteria are not entitled to relief; instead, sentencing
Issues must be determined by the facts and circumstances of each case. See State v. Taylor, 744
S.w.2d 919, 922 (Tenn. Crim. App. 1987) (citing State v. Moss, 727 SW.2d 229, 235 (Tenn.
1986)). Evenif adefendant ispresumed to be afavorable candidate for dternative sentencing under
Tennessee Code Annotated § 40-35-102(6), the statutory presumption of an aternative sentence may
be overcome if
(A) [c]onfinement isnecessary to protect society by restraining a defendant
who has along history of criminal conduct;
(B) [c]onfinement is necessary to avoid depreciating the seriousness of the
offense or confinement is particularly suited to provide an effective deterrence to
others likely to commit similar offenses; or
(C) [m]easures less restrictive than confinement have frequently or recently
been applied unsuccessfully to the defendant . . . .

Tenn. Code Ann. § 40-35-103(1)(A)-(C). In choosing among possible sentencing aternatives, the
trial court should also consider Tennessee Code Annotated 8 40-35-103(5), which states, in pertinent
part, “The potential or lack of potential for the rehabilitation or treatment of a defendant should be
considered in determining the sentence alternative or length of aterm to beimposed.” Id. § 40-35-
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103(5); State v. Dowdy, 894 S.W.2d 301, 305 (Tenn. Crim. App. 1994). The trial court may
consider a defendant’s untruthfulness and lack of candor as they relate to the potential for
rehabilitation. See Statev. Nunley, 22 S.W.3d 282, 289 (Tenn. Crim. App. 1999); see also State v.
Bunch, 646 S.W.2d 158, 160-61 (Tenn. 1983); State v. Zeolia, 928 SW.2d 457, 463 (Tenn. Crim.
App. 1996); Statev. Williamson, 919 SW.2d 69, 84 (Tenn. Crim. App. 1995); Statev. Dowdy, 894
SW.2d at 305-06 (Tenn. Crim. App. 1994).

“ Although probation ‘ must be automatically considered as a sentencing option for eligible
defendants, the defendant is not automatically entitled to probation as a matter of law.”” State v.
Davis, 940 SW.2d 558, 559 (Tenn. 1997) (citing Tenn. Code Ann. 8§ 40-35-303(b) sentencing
comm’n cmts). In determining whether to grant or deny probation, thetrial court may consider the
circumstances of the offense; the defendant’s criminal record, background and social history; the
defendant’s physical and mental health; the deterrent effect on other criminal activity; and the
likelihood that probationisin the best interests of both the public and the defendant. Statev. Parker,
932 SW.2d 945, 958 (Tenn. Crim. App. 1996). The Defendant bears the burden of establishing
suitability for probation. Tenn. Code Ann. 8 40-35-303(b); Ashby, 823 SW.2d at 1609.

Inthiscase, thetrial court acknowledged that the Defendant was presumed to be afavorable
candidate for alternative sentencing. However, the court then found that the Defendant was not
truthful when he testified at the sentencing hearing. The court stated,

Y ouwould think after spending 280 daysinjail onewould cometo court and
tell thetruth to avoid further confinement instead of compounding thewhole problem
by continuing to lie.

The Court finds . . . [,]given the fact that [the Defendant has] been in
confinement for 280 dayq[,] that the prospects of rehabilitation without further
confinement are nonexistent.

Based upon the Defendant’s lack of candor with the court, the trial court denied alternative
sentencing.

Thetrial court’sfinding that the defendant is apoor candidate for rehabilitation due to his
untruthful nessissupported by therecord. Furthermore, wenotethat “[m]easureslessrestrictivethan
confinement” were recently applied unsuccessfully to the Defendant. Tenn. Code Ann. § 40-35-
103(1)(C). The Defendant was on probation for aggravated assault at the time he committed the
crimes of reckless endangerment and attempted robbery. For these reasons, we conclude that the
trial court did not err by denying alternative sentencing in this case.

Accordingly, we AFFIRM the judgment of the trial court.

JERRY L. SMITH, JUDGE
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