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OPINION
I. FACTS
Deputy Steve Howers testified that on February 17, 2000, at approximately 11:00 am., he
and several other deputies went to the home of the Defendant’ s mother looking for the Defendant.

Flowers stated that when they knocked on the door, they heard someone running toward the back of
the trailer. He testified that when the Defendant’s brother, Alex Horn, answered the door, the



officers asked where they could find the Defendant. When Horn replied that the Defendant was
“[b]ack that way,” Howers and four other officers proceeded to the back bedroom of the trailer.

Flowers testified that they found the Defendant kneeled down beside the bed in the back
bedroom of thetrailer. According to Flowers's testimony and a diagram entered into evidence at
trial, the officers entered the room facing the foot of the bed. Flowers reported that the officers
found the Defendant in a space three to four feet wide between the bed and the back wall. At that
point, Flowers* picked [the defendant] up, put him onthe bed and handcuffed him.” Flowersfurther
stated that when he picked up the Defendant, he found a gun underneath him between his knees.
Flowerstestified that the gun had a brown handle, that it had aclip init, and that it was in a black
holster. Flowers noted that the holster’ s snap was fastened, securing the gunin placein the holster.
He conceded that a no time did he seethe Defendant with theguninhishand. Flowerstestified that
after handcuffing the Defendant, hepicked up thegun and handed it to Deputy Fields, who then took
it outside and gaveit to Detective Gary Roach. Flowersreported that thetotal timefrom the officers
knocking onthetrailer door to finding the Defendant in the bedroom waslessthan aminute. Hedid
not make an arrest report at thetime of the arrest, nor did he personally make adetermination of who
owned the gun or who had purchased it.

On cross-examination, Flowers stated that he did not see anyone remove the mattressfrom
the bed near where the Defendant was found, and he repeated that he found the gun under the
Defendant and not under the bed. When asked by the State to mark on adiagram of the bedroom
where he found the Defendant, Flowers marked the area between the bed and thewall. When asked
where on the diagram he found the gun, he stated that he would put that mark in the same place as
the previous one, as the gun was undernegth the Defendant.

Bob Krofssik, a specia agent with the Tennessee Bureau of Investigation, interviewed the
Defendant in jail after the Defendant’s arrest. Krofssik testified that he read the Defendant his
Miranda rights prior to questioning him, and the Defendant signed a form waiving these rights.
Krofssik testified that the Defendant “seemed to be able to understand what [his] questions were,
where he was a, and he seemed to understand what his rights were.” The Defendant then gave a
written statement regarding the eventsof the prior eveningand early morning leading up to hisarrest.
Within this, he stated, “When the poli ce picked me up thismorning | wanted them to kill me. | let
them know | had agun. | didn’'t want to shoot myself. I'm tired of all the drugs. If | had to do it
over again, they would have had to shoot me. The gun | had was my brother’s.”

Theday after the Defendant’ sarrest, Agent Krofssik questioned him asecond timeregarding
thegun, againreadingthe Defendant hisMirandarightsand getting awaiver first. That conversation
was audio tape recorded, and the tape was entered into evidence & trial. During the taped
conversation, in response to a question regarding whether he had a gun when he was arrested, the
Defendant responded, “Oh, yeah, yeah, | had a gun. What's the big deal? That ain’t nothing.”
AgentKrofssikreplied, “Well, it could beabigdeal, couldn'tit?” The Defendant responded, “Well,
no, | don't seethat it was. The only reason | had that gun was for the Sheriff’s Department to do



their job.” Although during this second interview the Defendant complained of a stomach ache,
Krofssik testified that it did not impair his ability to communicate about the gun.

On cross-examination, Krofssik testified that at the time of his first interview with the
Defendant, he did not know if the Defendant was intoxicated other than what the Defendant told
him. However, he acknowledged that the Defendant “was in rough shape” and indicated that he
wrote on the Miranda form that the Defendant claimed to have used drugs between 1:00 and 1:30
am. on the morning of his arrest.

Prior to concluding the presentation of the State' s evidence, counsel for the State presented
to the court a stipulation by the Defendant and his attorney that the Defendant had a“ prior felony
conviction involving the use or attempted use of force or violence that would qualify under the
statute of being a convicted felon unable to possess a weapon.”

Alex Horn, the Defendant’ sbrother, testified that on the day of the Defendant’ sarrest, hewas
watching television, and the Defendant was asleep in a recliner in their mother’ s trailer when the
police knocked on the door looking for the Defendant. Horn reported that he told his brother that
“the law was there and [the Defendant] jumped up and run to the back bedroom.” Horn stated that
hethen complied with the officers’ request for himto step outside. Horn observed the officersbring
out the Defendant along with the gun. He stated that the gun was not in a holster at that time, and
that when he asked “what they was doing with agun,” the officerstold him that they found it with
the Defendant. Horn testified that the gun belonged to him. He stated that he had owned the gun
for alittle over aweek, but he had not seen it inthree or four days. At trial, Horn identified the gun
recovered during the Defendant’ s arrest as being the same gun he had purchased the week before.
He claimed that he put the gun in a sock drawer in the bedroom, and that it had not been loaded at
that time. However, helater conceded that he would not dispute Agent Krofssik’ s statement that he
had previously stated that the gun was loaded at the time of purchase and that he never took the
shells out of it. He indicated that he only found out later that his mother had moved the gun to
underneath her bed. Hetestified that prior to the Defendant’ sarrest, he had never seenthe Defendant
with the gun. He maintained that the only way the Defendant would have the gun was if he had
taken it without Horn’s knowledge. Horn testified that earlier during the week of the Defendant’s
arrest, the Defendant said that he needed a gun because “he wasn’'t going to be taken by the law,”
though Horn disputed that he made any statements regarding the Defendant’ s possession of or need
for the gun on the day of his arrest.

Barbara Smith, the mother of the Defendant and Alex Horn, testified that she found Horn's
gun in adrawer in hisroom and that she moved it to underneath her full-size bed, not far from the
foot. However, she stated that “you’ d have to get down on your knees and reach under there’ to get
tothe gun. Smith wasnot present at the timeof the Defendant’ sarrest. However, shetestified that
she never told him about the gun, nor had she even told Horn, its owner, that shehad movedit. She
stated that she did not know whether the gun was loaded or whether the safety was on when she
moved it, but she did not load or unload it hersdf. Finally, she stated that when she returned to her



home on the day of the Defendant’ sarrest, her bed “wastore all to pieces,” the mattresses had been
removed, and she had to put screws back into the frame.

Bob Krofssik, when called to testify a second time as a rebuttal witness, stated that he had
spokento Alex Horn regarding the particular gun found under the Defendant at thetime of hisarrest.
He testified that in an interview with Horn on the day of the arrest, he asked Horn, “Did [the
Defendant] ever tell you that the reason that he was carrying the gun that he had on him that night
or any time [was| that he wasn'’t going to be taken by the law?’ He testified that Horn responded,
“That’swhat he said. He said he didn’t want to go back tojail. That'sexactly what he said. And
| told him that he was, how dumb he was.”

1. ANALYSIS
A. Sufficiency of Evidence

The Defendant argues that the trial court erred by failing to find as a matter of law that the
evidence was insufficient to sustain his conviction of possess on of aweapon by aconvicted felon.
SeeTenn. Code Ann. 8 39-17-1307(b)(1). He allegesthat thereisno evidencein the record that he
physically or constructively possessed a gun. When an accused chalenges the sufficiency of the
evidence, an appellate court’ s standard of review is whether, after considering the evidencein the
light most favorable to the prosecution, any rational trier of fact could have found the essential
elementsof the crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia, 443
U.S. 307, 324 (1979); State v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985). This rule applies to
findings of guilt based upon direct evidence, circumstantial evidence, or acombination of both direct
and circumstantial evidence. Statev. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, thisCourt should not re-weigh or re-evduate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromthe evidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as al
factual issues raised by the evidence are resolved by the trier of fact. Liakas 286 S.\W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained in the record, aswell asall reasonabl e inferences which may be drawn from the evidence.
State v. Evans, 838 SW.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence waslegally insufficient to sustain a guilty
verdict. 1d.

Sufficient evidence was presented in this casefor arational jury to convict the Defendant of
possession of a weapon by a convicted felon. “A person commits an offense who possesses a
handgun and . . . [h]as been convicted of afdony involving the use or attempted use of force,
violence or a deadly weapon.” Tenn. Code Ann. § 39-17-1307(b)(1). Defense counsd stipul ated
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that the Defendant had a prior felony conviction involving the use or attempted use of force or
violencethat would bring him within the scope of the statute. The only evidentiary issue, therefore,
is whether there was sufficient evidence to support the finding that the Defendant possessed a
handgun at the time of his arrest.

The evidence in this case was overwhelmingly sufficient to prove that the Defendant had
possession of agun at the time of hisarrest. “Possession may be actual or constructive.” Statev.
Williams, 623 S.W.2d 121, 125 (1981). Constructive possession occurs when a person knowingly
has “* the power and the intention at a given time to exercise dominion and control over an object,
either directly or through others.’” 1d. (quoting United Statesv. Craig, 522 F.2d 29 (6™ Cir. 1975)).

When the police arrived at the residence of the Defendant’ s mother, the Defendant ran to the
back bedroom of thetrailer. After gaining entrance to the traler, the officers found the Defendant
inthe back bedroom kneeling on the floor between the bed and thewall. Flowerstestified that when
he picked up the Defendant to handcuff him, he found a gun underneath him between hisknees. He
emphasized his certainty that the gun was between the Defendant’ s knees and not under the bed.
We concludethat arational jury could have found that from the Defendant’ s positioning, hehad the
ability, power, and intention to exercise dominion and control over the gun, and thus, he had
constructive control over it.

Furthermore, the Defendant stated during questioning on the day of his arrest, “I let them
know | had agun. . .. The gun | had was my brother’'s” The next day, during a separae
interrogation, he stated, “Oh, yeah, yeah | had agun. What’ sthe big deal? That ain’t nothing.” He
also stated, “ Theonly reason | had that gun wasfor the Sheriff’s Department to do their job.” There
was al so testimony from the Defendant’ s brother that sometimein theweek prior tothe Defendant’ s
arrest, the Defendant had claimed that hisreason for carrying agun wasthat “hewasn’t going to be
taken by the law.” Given the officers' testimony asto the location of the gun and the Defendant’s
own self-incriminating statements, we concludethat there was ample evidence to support thejury’s
finding that the Defendant possessed the gun.

B. Lesser-Included Offense Instruction

The Defendant argues that the trial court erred by failing to instruct the jury on the lesser-
included offense of attempted possession of aweapon by a convicted felon. “A person commits
criminal attempt who, acting with the kind of culpability otherwiserequired for theoffense. . . [a]cts
with intent to complete a course of action or cause aresult that would constitute the offense, under
the circumstances surrounding the conduct as the person believes them to be, and the conduct
constitutes a substantial step toward the commission of the offense.” Tenn. Code Ann. § 39-12-
101(a)(3).

When an issue is raised regarding the trial court’s failure to instruct on a lesser-included

offense, we must determine: (1) whether the offense is a lesser-included offense under the test
adopted in State v. Burns 6 SW.3d 453 (Tenn. 1999); (2) whether the evidence supports an
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instruction on the lesser-included offense; and (3) whether the falure to instruct on the lesser-
included offense constitutes harmless error. State v. Allen, 69 SW.3d 181, 187 (Tenn. 2002).

1. Classification as a L esser-Induded Offense

Regarding thefirst prong of our inquiry, criminal attempt by a convicted felon to possess a
weapon is a lesser-included offense of the offense charged. Under the test adopted in Burns, an
offense is alesser-included offense if:

(@) all of its statutory elements are included within the statutory elements of the

offense charged; or

(b) it fails to meet the definition in part (&) only in the respect that it contains a

statutory element or € ements establishing

(1) adifferent mental state indicating alesser kind of culpability; and/or

(2) alessseriousharm or risk of harm to the same person, property or publicinterest;

or

(c) it consists of

(1) facilitation of the offense charged or of an offense tha otherwise meets the

definition of lesser-included offensein part () or (b); or

(2) an attempt to commit the offense charged or an offense that otherwise meetsthe

definition of lesser-included offensein part (a) or (b); or

(3) solicitation to commit the offense charged or an offense that otherwise meetsthe

definition of lesser-included offensein part (a) or (b).

Burns, 6 SW.3d at 466-67. As the State concedes, a charge for criminal attempt in this context
properly fdls under part (c) of the Burns test, making it alesser-included offense of possession of
aweapon by a convicted felon.

2. Evidence Supporting an Instruction on the L esser-Included Offense

We conclude that the evidence in this case did not support an instruction on the lesser-
included offense of criminal attempt. This part of the inquiry involves atwo-step analysis: first, a
trial court must determinewhether any evidence existsthat reasonable minds could accept in support
of the lesser-included offense, and second, thetrial court must determineif the evidence, viewed in
thelight most favorableto the existence of thelesser-included offense, islegally sufficient to support
aconvictionfor thelesser-included offense. Allen, 69 SW.3d at 187. It isthe evidence, and not the
theory of the parties, to which we look to determine whether an instruction on a lesser-included
offense was warranted. Id. at 188. “In sum, when areviewing court determines whether alesser-
included offense ought to be charged, the evidence clearly controls. If thereis evidence sufficient
to support a conviction for a lesser-included offense, we hold that a trid court must charge that
offense.” State v. Richmond, 90 S.W.3d 648, 662 (Tenn. 2002).

Regarding step one of the inquiry, we conclude that evidence did not exist that reasonable
minds could have accepted in support of attempt. “Asageneral rule, evidence sufficient to warrant
an instruction on the greater offense also will support an instruction on a lesser offense under part

-6-



(a) of the Burns test. In proving the greater offense the State necessarily has proven the lesser
offensebecauseall of the statutory elements of thelesser offenseareincluded inthegreater.” Allen,
69 SW.3d at 188. However, “[t]he general rule for lesser offenses under part (a) of the Burnstest
does not extend to lesser offenses under part (c) of thetest. Part (c) of the test expressly designates
facilitation, attempt, and solicitation as lesser offenses. For lesser offenses under part (c), proof of
the greater offense will not necessarily provethe lesser offense.” 1d.

Attempt to unlawfully possess a weagpon falls squarely under (¢)(2) of Burns. Proof of the
charged offense requiresthe State to prove (1) that the Defendant possessed a handgun, and (2) that
he had been convicted of afelony involving the use or attempted use of force, violence, or adeadly
weapon. Tenn. Code Ann. 8 39-17-1307(b)(1). In contrast, proof of the lesser-included offense of
attempt by a convicted felon to possess a weapon would require the State to prove that (1) the
Defendant intended to compl ete a course of action or cause aresult that would constitute possession
of aweapon, under the circumstances surrounding the conduct as the Defendant believed them to
be, (2) such conduct constituted a substantial step toward commission of the offense, and (3) the
Defendant had been convicted of afelony involving the use or attempted use of force, violence, or
adeadly weapon. Tenn. Code Ann. § 39-12-101(a)(3); id. § 39-17-1307(b)(1). Therefore, attempt
requires an intent to possess and a substantial step without completion, whereas actual possession
has no such requirements. Because of these additional proof requirements, attempt cannot be
categorized in the Burns (a) category, which would otherwise mandate a finding of evidence
sufficient to support an instruction on attempt.

Anadditiond jury instruction was also unwarranted on the groundsthat the facts of thiscase
did not involve an attempt. “An ‘attempt’ necessarily means that the offense was not completed.”
State v. Grainger, No. M2001-02178-CCA-R3-CD, 2002 Tenn. Crim. App. LEX1S 927, at * 13
(Tenn. Crim. App., Nashville, July 16, 2002) (citing Levasseur v. State, 464 S\W.2d 315, 319 (Tenn.
Crim. App. 1970)). Here, reasonable minds could not have found that there was an incomplete
endeavor or substantial step. The Defendant completed the act of possession, whether constructive
or actual; hedid not try and fall short, but rather succeeded. The gun was found between his knees,
withhimkneeling over it. Hehad immediate accessto it and the ability to bring it within hiscontrol.
Thetrial evidence established and thejury found that the Defendant completed the act of possession
of a handgun, be it constructive or actua possesson. Such afinding, in this case supported by a
great weight of the evidence, precludes an inconsistent finding of an incompleted act, and therefore
precludes a conviction of attempt.

3. HarmlessError

Even if the evidence in this case had been sufficient to warrant a jury instruction for the
lesser-included offense of attempt to possess a weapon by a convicted felon, the omission of such
aninstruction constituted harmlesserror. “When alesser-induded offenseinstructionisimproperly
omitted, . . . the harmless error inquiry is the same as for other conditutional errors. whether it
appears beyond a reasonabl e doubt that the error did not affect the outcome of thetrial.” Allen, 69
SW.3d at 191. In making this determination, a reviewing court should conduct a thorough
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examination of the record, including the evidence presented at trial, the defendant's theory of
defense, and theverdict returned by thejury.” Id. “[A] court, intypical appellate-court fashion, asks
whether the record contains evidence that could rationally lead to a contrary finding with respect to
the omitted element. If the answer to that question is ‘no,” holding the error harmless does not
‘reflect adenigration of the constitutional rightsinvolved.”” Neder v. United States, 527 U.S. 1, 19
(1999) (citing Rose v. Clark, 478 U.S. 570, 577 (1986)).

Here, in finding the Defendant guilty, the jury necessarily found that he had completed the
act of possessing the gun. Further, defense’ stheory at trial was that the Defendant had nothing to
do with the gun; he had no intent to possessit or exercise control over it. The defense contendsthat
the gun had been placed under the bed by the Defendant’ s mother, and was simply found there by
coincidence when the police arrested the Defendant. Given such atheory and the jury’s contrary
finding of possession, acharge on attempt would have been unwarranted and would have madelittle
sense. Intent isrequired for attempt, and at trial, the Defendant contended that therewas no intent.
Further, the factual finding of the completed act of possession precludes an inconsistent finding of
the incompleted act of attempt. We therefore decline to disturb the trial court’s judgment on this
ground.

[11. Sentencing
1. Length of Sentence

The Defendant next argues that the tria court erred in imposing the maximum possible
sentence, which inthis case was four yearsincarceration. See Tenn. Code Ann. § 40-35-112(b)(5).
When a criminal defendant challenges the length, range, or manner of service of a sentence, the
reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. 8 40-35-401(d). This
presumption, however, “isconditioned upon the affirmative showingintherecord that thetrial court
considered the sentencing principles and all relevant factsand circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). In the event that the record fails to show such consideration, the
review of the sentenceispurdy denovo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App.
1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentence and then determinesthe specific sentenceand the propriety
of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and argumentsasto
sentencing aternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).



“The presumptive sentence to be imposed by the trial court for aClass B, C, D or E felony
is the minimum within the applicable range unless there are enhancement or mitigating factors
present.” Tenn. Code Ann. § 40-35-210(c). “If there are enhancement or mitigating factors, the
court must start at the presumptive sentence, enhance the sentence as appropriate for the
enhancement factors, and then reduce the sentence in the range as appropriate for the mitigating
factors.” 1d. 840-35-210(e). “ Should there be enhancement but no mitigating factors, then the court
may set the sentence abovethe minimumin that range but still withintherange.” 1d. 8 40-35-210(d).
The weight to be given each factor is|eft to the discretion of the trial judge. Shelton, 854 S.W.2d
at 123. However, the sentence must be adequately supported by the record and comply with the
purposes and principles of the 1989 Sentencing Reform Act. Statev. Moss, 727 SW.2d 229, 237
(Tenn. 1986).

When imposing a sentence, the trial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. 8§ 40-35-209(c). The record should aso include any
enhancement or mitigating factors applied by the trial court. Id. § 40-35-210(f). Thus, if thetrial
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court'sreasoningisto guaranteethepreparation of aproper record for appellatereview.
State v. Ervin, 939 SW.2d 581, 584 (Tenn. Crim. App. 1996). Because the record in this case
indicates that the trial court adequately considered the enhancement and mitigating factors as well
as the underlying facts, our review isde novo with a presumption of correctness.

Enhancement factors must be “appropriate for the offense” and “not themselves essential
elements of the offense.” Tenn. Code Ann. § 40-35-114.
The obvious purpose of these limitations is to exclude enhancement factors which are not
relevant to the offense and those based on factswhich are used to prove the offense. Facts
which establish the elements of the offense charged may not also be the basis of an
enhancement factor increasing punishment. The legislature, in determining the ranges of
punishment within the classifications of offenses, necessarily took into account the
culpability inherent in each offense.
State v. Jones, 883 S.W.2d 597, 601 (Tenn. 1994).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence ater having given due consideration and proper weight to the
factors and principles set out under the sentencing law, and that the trial court's findings of fact are
adequately supported by the record, then we may not modify the sentence “ even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S\W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 169.

From our review of therecord, we have concluded that the sentencein this casewas entirely
appropriate. The Defendant was classified asaRange |l offender and convicted of aClass Efe ony,
which placed him within the statutory sentencing range of two to four yearsincarceration. See Tenn.
Code Ann. § 40-35-112(b)(5). In setting the Defendant’ s four-year sentence, the trial court found
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three enhancement factors and no mitigating factors. The trial court applied the following
enhancement factors: (1) that “[t]he defendant has a previous history of criminal convictions or
criminal behavior in additionto those necessary to establish the appropriaterange,” Tenn. CodeAnn.
§40-35-114(1)%; (2) that “[t]he defendant had no hesitation about committing acrime whentherisk
to human life was high,” id. 8§ 40-35-114(10); and (3) that the felony was committed while the
defendant was on probation. id. 8 40-35-114(13). The court stated that based on the facts of this
case, the enhancement factor that the Defendant committed the offense when therisk to human life
was high should be afforded less weight. However, the court determined that the balance of the
factorsjustified imposing the maximum possible sentence.

The first enhancement factor is supported by the Defendant’ s numerous prior convictions.
At the time of his arrest, the Defendant had over a dozen convictions spanning fourteen years,
including three felony convictions. Even excluding from consideration the felonies used to place
the Defendant within Range I, there werestill ampleprior convictionsto support the application of
the first enhancement factor. The second enhancement factor, commission of the offense while on
probation, is undisputed. The final factor, commission of the offense when risk to human life was
high, was also supported by sufficient evidence in the record, though given limited weight by the
court. Inthe Defendant’ s written satement, he said, “When the police picked me up this morning
| wanted them to kill me. | let them know | had agun. | didn’t want to shoot myself. I'm tired of
al the drugs. If | had to do it over again, they would have had to shoot me.” Such statements
indicate that not only was there a high risk to human life, but that the Defendant probably even
intended such aresult. Theevidenceindicatesthat fivelaw enforcement officerswerepresent when
the Defendant was gpprehended in possession of a loaded pistol and was physically restrained by
Officer Flowers. Further, accordingto Agent Krofssik, Alex Horn stated that the Defendant told him
that “[h]e wasn’'t going to be taken by the law.” The sum of this evidence demonstrates that “the
defendant had no hesitation about committing a crime when therisk to humanlifewashigh.” Tenn.
Code Ann. 840-35-114(10). Given theappropriatefindingsof fact and application of enhancement
factorsto the length of the Defendant’ s sentence, the court will not disturb the sentence on appeal.

2. Consecutive Sentencing

The Defendant also argues that the trial court erred by ordering his sentence to run
consecutiveto his prior sentences. It iswithin the sound discretion of thetrial court whether or not
an offender should be sentenced consecutively or concurrently. Statev. James, 688 S.W.2d 463, 465
(Tenn. Crim. App. 1984). A court may order multiple sentences to run consecutively if it finds by
a preponderance of the evidence that the Defendant fits in one of the categories established by
statute, including the following circumstances: “(2) The defendant is an offender whose record of
criminal activity is extensive; . . . [and] (6) The defendant is sentenced for an offense committed

1At thetime of the sentencing hearing, there were twenty-two statutory enhancement factorslisted in Tennessee
Code Annotated section 40-35-114. Subsequently, in Public Acts2002, ch. 849, § 2, thelegislature added atwenty-third
enhancement factor, but listed it as enhancement factor (1) and renumbered previous factors (1) through (22) as (2)
through (23). See Tenn. Code Ann. § 40-35-114 (Supp. 2002). In thisopinion, we will refer to the enhancement factors
of Tennessee Code Annotated section 40-35-114 as they existed at the time of the sentencing hearing.
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while on probation . . ..” Tenn. Code Ann. § 40-35-115(b). Further, when imposing consecutive
sentences for an offender found by the court to be dangerous, the court must also determine that
consecutive sentences are reasonably related to the severity of the offenses committed and that
consecutive sentences are necessary to protect the public from further criminal conduct by the
defendant. State v. Wilkerson, 905 S.W.2d 933, 939 (Tenn. 1995).

At the sentencing hearing, the judge found that the Defendant’ s record of criminal activity
was extensive, and also highlighted the fact that the Defendant was in fact on probation at the time
of the offense in this case, which places him squarely within the reach of the statute. However,
despite the involvement of agun in the offense, the court made the finding that the Defendant was
not to be classified adangerous offender. Thisfinding rendered unnecessary the Wilkerson tests of
reasonablerelation to offense severity and necessity for public protection. Statev. Lane, 3 SW.3d
456, 461 (Tenn. 1999). Therefore, the Defendant’ s prior record and arrest while on probation put
theissue of consecutive sentencing within thetrial judge sdiscretion, and asthereisno evidence of
abuse of discretion, that determination will not be disturbed on appeal.

Accordingly, we AFFIRM the judgment of thetrial court.

ROBERT W. WEDEMEY ER, JUDGE
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