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OPINION

Thiscaserel atesto the death of seven-year-old Dominique Porter. Officer JoshuaMann Frey
of the Paris Police Department testified that he responded to an Emergency Medical Services(EMS)
call at 1003 Reynolds Street on May 29, 2000, at 6:04 p.m. He said that when he arrived at the
scene, the victim was in an ambul ance and appeared to have burn marks on the | eft side of her face
and neck. He said that the victim was unresponsive and that he interviewed Archilene Lauderdale,
the defendant’s mother, who informed him that she and her husband had just arrived at the



defendant’ s apartment, found the victim unresponsive, and telephoned EMS. He said that three or
four other children and Mrs. Lauderdale’ shusband were al so at the scene but that the defendant was
not present. He said hewent into the living room but did not notice anything out of the ordinary.

Officer Frey testified that he went to the emergency room at the Henry County Hospital and
interviewed the defendant. He said the defendant was at the hospital visiting AleciaPorter, whowas
thedefendant’ sgirlfriend and thevictim’ smother. Shewasthere givingbirthtother child. Hesaid
that the defendant was calm and that the defendant told him the victim had gone to bed about 2:00
p.m and was still sleeping when he left the apartment at 5:00 p.m. Officer Frey said he also talked
with adoctor, who told him that the victim’s burns appeared to be two to three days old and that a
CAT scan showed the victim’s brain had shifted from left to right. On cross-examination, Officer
Frey testified that he did not get into the ambulance with the victim but looked at her through the
back door. He said heinterviewed K eshonte Porter, thevictim’ syounger sister. Hesaid that healso
interviewed Alecia Porter and that he tried to interview the defendant’ s neighbors but was unable
to contact any of them.

AleciaLynette Porter, the victim’'s mother, testified that she had six children. Shesaid that
three were the defendant’ s and that at the time of the victim'’ sdeath, she and the defendant had been
together for about four and one-half years. She said that on May 28, 2000, she was in the Henry
County Hospital having ababy. She said that shelast saw the victim on May 25, that the victim was
fineat that time, and that she learned about the victim’ sinjurieson May 29. She said that when she
saw thevictim at the Henry County Hospital, the victim was bandaged up and she could only seethe
victim'seyes. Shesaid the victim remained unresponsive and died at Vanderbilt Hospital after life
support was removed. She said the defendant told her the victim had falen off the bed. She said
that her apartment’s living room had a concrete floor covered with tile and that an oriental rug
partially covered the floor.

On cross-examination, Ms. Porter testified that the victim and Keshonte Porter sometimes
ironed their own clothes and often played at the playground down the street. She said that when the
victimwastransported to Vanderbilt Hospital, Dr. Carolyn Orr told her that the victim had scratches
on her neck. She denied telling Dr. Orr that the victim got the scratches while playing at the park
several days before the crimein question. On redirect examination, Ms. Porter testified that to the
best of her knowledge, the defendant was the only person supervising her children while shewasin
the hospital.

Dr. Mary Barraza Taylor, a pediatric intensive care physician at Vanderbilt Children’s
Hospital, testified that shewasthe victim'’ streating physician when the victim arrived at Vanderbilt
on May 29 and that Dr. Frederick Barr becamethevictim’' s primary caregiver the next day. Shesaid
the victim wasin acomaand unresponsive. She said that the victim stiffened her amsand legsin
responseto stimulation and that the victim’ s pupils were fixed and dilated at different sizesand did
not respond to light. She said the victim had no spontaneous movement and had abnormal brain
function. She said adark line with small crescent-shaped marks and dark scratch-type marks were
around thevictim’sneck. She said the victim had first and second degree burnsthat extended from
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her breastbone to her stomach and additional burns on her face, neck, and left leg. She said dark
bruises were in the middle of the victim’ s back.

Dr. Taylor testified that there were no obvious cuts or bruises on the victim’ s scalp but that
aCAT scan showed alack of blood to the left side of the victim’'sbrain. She said that the left side
of the brain was severely swollen and that a small amount of blood had collected outside the brain.
She said the victim basically had no chance of recovering from her neurologica injuries. She said
that based on the victim’ sinjuries, she suspected child abuse and contacted social servicesand Dr.
Suzanne Starling, achild abuse specialist.

On cross-examination, Dr. Taylor testified that the victim’s burns were caused by scalding
liquid and that her initial report classified the victim’s burns as superficial. She said that some of
the marks on the victim’ s neck were scabbed over and that she could not tell how long the scabs had
been present. She said that tests did not show obvious signs of atear in ablood vessd that would
have inhibited the supply of blood to the victim's brain. She said the victim had no retinal
hemorrhaging, which is associated with shaking and choking. She said that the victim had been
intubated at the hospital, which meansthat atube had been placed in thevictim’ sthroat, and that she
had never seen an intubation cause bruising of theneck. Shesaidthat Dr. Barr discovered afracture
at the base of the victim’s skull but that she did not see the fracture.

Dr. Frederick Earl Barr, an assistant professor in pediatrics and a pediatric intensive care
physician at Vanderbilt University Medical Center, testified that he became the victim’s treating
physician on May 30, 2000. He said that the victim suffered a severe braininjury, that the left side
of her brain was swollen, and that she died on June 2, 2000. He said swelling in the victim’s brain
created pressure, which cut off blood flow to the brain and led to brain death.

On cross-examination, Dr. Barr testified that he was not a neurologist and that he relied on
theradiologist toread CAT scans. He said that there was not enough blood inside the victim'’ s skull
to cut off the flow of blood to the brain and that it was unusual to see that type of braininjury from
afractured skull without a large amount of blood around the brain. On redirect examination, Dr.
Barr testified that the victim’s brain injury could have been caused by strangulation.

Dr. Suzanne Key Starling testified that she was a pediatrician and the director of the Child
Abuseand Neglect Program at V anderbilt Children’ sHospital at thetime of thevictim’sdeath. She
said shewas notified about the victim on May 30, 2000, and examined thevictim that day. Shesaid
the victim was unconscious with no movement at all. She said the victim had several visible
injuries, including second degree burns on her face, chest, and left foot. She said the burns were
oblong and splotchy, indicating they were hot liquid burns. She said that the victim’ s left arm was
swollen, that around bruise was on the victim’s forearm, and that x-rays showed the victim’s arm
was broken. She said that the victim had areas of round bruising in the small of her back and that
children did not bruisein that areaaccidentally. She said bruising inthe small of the back occurred
when a child was hit in the back or suffered a traumatic back injury. She said that the victim had
multiple areas of crescent moon-shaped scabs and cuts on the neck and that she had seen similar
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injuriesfromfingernails. She said thevictim had ared line acrossthefront of her neck, which could
have been aligature mark.

Dr. Starling testified that the CAT and MRI scans reveded an area of bleeding and swelling
intheleft side of the victim’sbrain. She said the victim had suffered asignificant brain injury that
did not correspond with any natural disease. She said the victim had a skull fracture, which could
have been caused by blunt force to the head. She said the fact that only the left side of the victim’s
brain was swollen meant the victim could have been strangled. She said that she spoke with the
victim's mother and the defendant and that the defendant told her the victim fell out of a top bunk
bed and was burned by steam from a clothes iron. She said that although she did not ask the
defendant about the marks on the victim’s neck, the defendant told her the victim had been choked
by a playmate three days before the crimein question. She said that the defendant’ s explanations
did not account for the victim’ sinjuries, that she diagnosed the victim as having been abused, and
that she contacted the Paris Police Department.

On cross-examination, Dr. Starling testified she was not a neurologist but a consultant who
evaluated children suspected of being abused. She said that she was not qualified to render a cause
of death opinion and that her allegation of strangulation was based on the injury to the |eft side of
the victim’ s brain, the fingernail marks on the victim’s neck, and the line across the victim’ s neck.
She said that dthough the line across the victim’ s neck was consistent with choking, it could have
been caused by something else. Shesaid that asimple fdl was insufficient to explain thevictim’'s
braininjury but that very complex, high speed, and large impact falls could cause an internal injury
to the brain. She said that the victim’s intubation could have caused bruising around the neck.

Investigator Jacque Dartanion Bass of the Paris Police Department testified that he began
investigating the victim'’ sinjuries after receiving Dr. Starling' s report. He said that he visited the
defendant’ s apartment and that the living room had a hard floor covered with tile and one or two
throw rugs. He said a set of bunk bedswasin the victim’ sbedroom. He said that the police did not
test the bathtub, the clothesiron, or the victim’s clothing for blood, hair, or skin; that no tests were
performed in the victim’ s bedroom; and that the water temperature in the apartment was not tested.

Oncross-examination, Investigator Basstestified that thedefendant vol untarily accompanied
himto the police station, never asked to leave, and never requested an attorney. He said that heread
the defendant his rights, that the defendant waived those rights, and that the defendant voluntarily
gave a statement. He said that he interviewed the defendant for approximately one and one-half
hours and that part of the interview was videotaped. He said that the defendant told police he had
been whipping the victim in the bathroom because she had not done her chores and that the victim
fell and may have hit her head againg the bathtub. He said that at first, the defendant claimed to
know nothing about the victim’s burns but that the defendant later admitted splashing water on the
victim. He said that according to the defendant, the defendant thought the victim was asleep when
the defendant |eft the apartment. He acknowledged that based on the defendant’ s statements, the
incident could have been an accident. Onredirect, | nvestigator Basstestified that the defendant gave
another statement in which he said the victim had fallen off abunk bed and landed on aclothesiron.
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On recross-examination, he testified that Keshonte Porter had told police that the victim fell out of
bed and landed on aniron.

K eshonte Porter, who was the victim’s younger sister and nine years old at the time of trial,
testified that on May 29, 2000, the victim forgot to make her bed and went to the park. She said that
the defendant told her to get the victim and that when she and the victim returned to the apartment,
the defendant took the victim into the bathroom and whipped her. She said that the defendant was
holding the victim’'s arm when they came into the living room and that the defendant picked the
victim up over his head and slammed the victim onto the floor. She said that the victim was lying
unresponsive on the floor and that the defendant poured water from the kitchen faucet onto the
victim. She said that she and the defendant put fresh clothes on the victim because the victim’'s
clotheswerewet and that the defendant put the victim into the top bunk bed. She said the defendant
told her to tell people that the victim fell off the bed and hit her face on aclothesiron.

On cross-examination, Keshontetestified that shedid not check on thevictim and that when
the defendant’ s parents arrived at the apartment, shedid not tell them the victim was hurt. She said
that she heard the defendant whipping the victim in the bathroom and that the bathroom door was
closed. She said that she did not see the victim fall off the bed on May 29 but that she saw burnson
thevictim. She said she saw the burns after the defendant poured water on the victim but before the
defendant put the victim into the bunk bed. She said that she got the water from the kitchen faucet,
that the water was hot, and that she gave thewater to the defendant. She said she did not remember
telling a police officer that she had changed the victim'’s clothes by herself.

Special Agent Brian Byrd of the Tennessee Bureau of Investigation (TBI) testified that he
wasassignedtoinvestigatethe case. He acknowledged that K eshonte Porter had told Officer Joshua
Frey that the victim fell out of bed. He also acknowledged that when he interviewed Keshonte on
June 13, she told him that her statement to Officer Frey had been untrue. He said that during his
June 13 interview with Keshonte, Keshonte told him that she went to get the victim at the
playground and that the victim wasfine at that time. He said Keshonte stated that when the victim
and the defendant came out of the bathroom, she could tell the defendant had spanked the victim.
He said Keshonte told him that the defendant lifted the victim over his head and dropped her on the
floor. He said that according to Keshonte, the defendant got water and threw it on the victim and
that she changed the victim’s clothes.

Agent Byrd testified that Keshonte had no explanation for lying to Officer Frey but that she
admitted not telling Officer Frey the truth. He said that according to Keshonte, no adult told her to
make up the story about thevictim fdling out of bed. He said that after he talked with Keshonte on
June 13, shetestified at the defendant’ s preliminary hearing that the victim fell off the bed and onto
aniron. On cross-examination, Agent Byrd testified that when he talked to Keshonte on June 13,
the defendant was not present but that when Keshonte testified at the preliminary hearing, the
defendant was in the courtroom.



Officer Joshua Frey was recalled by the defense and testified that he talked to Keshonte
Porter at the Henry County Medical Center. He said that Keshonte told him the victim had fallen
out of the bunk bed and that an iron fell onthe victim. He said that only AleciaPorter was present
when he talked with Keshonte.

Sergeant Thomas E. Lankford of the Paris Police Department testified that he was present
during the end of the defendant’s videotaped interview. He acknowledged that the defendant
voluntarily went to the police station, wasfreeto leave at any time, and voluntarily gave astatement.
He said that he did not test the clothes iron or the temperature of the tap water in the defendant’s
apartment. On cross-examination, Sergeant L ankford testified that the defendant weighed about two
hundred thirty pounds and that the defendant told physicians at VVanderbilt Children’ sHospital that
thevictim had fallen out of bed and landed on aniron. He said that the defendant repeated that story
during the videotaped interview but that the defendant later admitted lying about what had happened
tothevictim. He said the defendant later explained that the victim fell, hit her head on the bathtub,
and that the defendant poured cool and hot water on the victim.

LawrenceLloyd Niemi, the Maintenance M anager for the ParisHous ng Authority, testified
that on May 26, 2000, he responded to acomplaint inthe defendant’ sand AleciaPorter’ s apartment
about ahigh electric bill. Hesaid that he discovered the water heater in the apartment was set at 140
degrees Fahrenheit and that he turned down the thermostat to 130 degrees.

ArchileneTurner Lauderdal e, the defendant’ smother and aregistered nurse, testified that she
and her husband went to Paris, Tennessee on May 29, 2000, to see the defendant’ s new baby. She
saidthat whenthey arrived at the defendant’ sapartment, the defendant was not thereand thechildren
were alonein theliving room. She said that she telephoned the hospital and spoke to Alecia Porter
and that Ms. Porter told her the defendant was not at the hospital. She said that according to Ms.
Porter, Ms. Porter had just spoken with the defendant and the defendant was supposed to be at the
apartment. She said that Keshonte was sitting on theliving room couch and did not seem worried.
She said that she asked K eshonte where the victim was and that Keshonte told her the victim was

asleep.

Mrs. Lauderdale testified that the apartment was clean and that the floor had been mopped.
She said that she and her husband decided to take the children out to eat and that when shewent to
wakethevictim, she heard the victim snoring. She said that shetried to wake the victim but that the
victimdid not respond. Shesaid that she shook the victim and put adamp washcloth on her but that
thevictim remained unresponsive. She said shetelegphoned the victim’smother and 9-1-1. Shesaid
that she asked Alecia Porter about scratches on the victim’s neck and that Ms. Porter told her the
victim had been fighting with Keshonte and other children.

Mrs. Lauderdale testified that she did not notice anything unusual or abnormal about the
victim other than burnson her face. She said that the victim had anormal temperature and pul se but
that the victim’s snoring was abnormal. She said the EM S attendant put a “zap monitor” on the
victim’s finger, which showed that the victim was breathing. She said that Keshonte told her the
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victim had fallen out of bed, wastalking, got back into bed, and went to sleep. She said Keshonte
also told her that the victim burned her face on aniron.

On cross-examination, Mrs. Lauderdal e testified that she expected the defendant to be at the
apartment when she arrived and that the children would not be alone. She said that she could not
say if Ms. Porter was concerned about the defendant’s absence but that Ms. Porter had thought the
defendant was at home with the children. She said that the victim did not sound like she was in
respiratory distress and that the victim’s skin color was good.

Gary William Lauderdal e, thedefendant’ sfather, testified that hewent with hiswifeto Paris.
He said that the defendant’ s apartment was clean and that it looked as though someone had mopped
the floor because wet spots were in the bathroom, hallway, and kitchen. He said that no one was
home with the children and that he asked his wife to find out where the defendant was while he
assembled acribfor the defendant’ shaby. He said that they went into the victim’ sbedroom and that
the victim was facing the wall and appeared to be sleeping. He said that the victim’s bunk bed was
on theright side of the room and that aclothesiron was on the floor on the left side of theroom. He
said he did not notice any water in the bedroom.

Carolyn C. Orr, asocia worker at Vanderbilt Children’s Hospital, testified that she and Dr.
Starling interviewed AleciaPorter on May 30, 2000. Shesaid Ms. Porter told them that two or three
days before the crime in question, the victim had been playing with other children at the park and
returned homewith scratcheson her neck. She said that accordingto Ms. Porter, thevictim had been
involved in an altercation with other little girlsover apair of shoes. On cross-examination, shesaid
the shoe incident “sounded like it was a group of children out playing and squabbling.”

Thedefendant testified that on May 29, 2000, hewas living between his mother’ shouse and
Alecia Porter’s apartment. He said he was staying with Ms. Porter the week of the incident in
guestion because Ms. Porter was going to have a baby. He said that although only three of Ms.
Porter’ s children were his, all of them called him “daddy.” He said the children played at the park
every day and did chores, including washing dishes, mopping floors, and ironing clothes. He said
that the victim and Keshonte ironed clothes on Keshonte's bottom bunk in their bedroom.

The defendant testified that Ms. Porter had her baby on May 28 and that he and the other
children were at Ms. Porter’s apartment on May 29. He said that he and the children cleaned the
housein preparation for the new baby and that he told the children they could go to the park if they
cleaned their rooms. He said that the victim went to the park without cleaning her room and that he
sent Keshonte to get her. He said that he was not mad at the victim but that he was worried about
her because she had |eft the apartment without telling him where she was going.

The defendant testified that after Keshonte and the victim returned, he went into the
bathroom and found the victim wiping out the sink. He said that her clothes were wet and that he
asked her, “Why did you leave?’ He said he grabbed the victim’ sarm and hit her twice with abdt.
He said the victim pulled away from him, fell, and hit her head on the bathtub. He said that

-7-



Keshonte got some water from the kitchen sink and that he threw the water on the victim because
she was unresponsive. He said that he did not know the temperature of the water but that it was
warm. He said he got more water from the bathroom sink and threw it on the victim. He said that
when the victim did not respond, he tried to give her CPR. He said he thought the victim was
conscious because she spit out some of the water.

The defendant testified that he put the victim in the top bunk bed and that she grabbed him.
He said that the victim did not have burns on her face at that time and that he did not know shewas
seriously injured. He said that when the victim fell in the bathroom, he did not see any bumps,
bruises, or blood on her. He said that before he | eft the apartment to go visit Ms. Porter, he checked
onthevictim. He said that she was snoring and that he thought she just wanted to be left alone. He
said he did not slam the victim to the floor and that he had disciplined the children before. He said
the bedrail in the top bunk was broken and had fallen onto the floor earlier that day. He said that he
did not intentionally hurt or kill the victim and that he loved her.

On cross-examination, the defendant tegtified that he did not tell Keshonte to make up the
story about the victim falling out of bed and that he did not know why K eshonte was claiming that
he picked up the victim and threw the victim to the floor. He said that Keshonte was not aliar but
that she did not alwaystell thetruth. He said he was not lying to Officer Frey when he said that he
did not know what happened to the victim because he was unaware of the victim’sinjuries at that
time. He said he was not lying to Dr. Starling when he told her the victim fell out of bed and was
burned by the iron because that is what Keshonte had told him. He said that he did not know how
the victim broke her arm and that he did not shake or choke her.

CharlesWarren Harlan, the county medical examiner, testified that he reviewed the autopsy
report prepared by Dr. O.C. Smith and completely agreed with the data in the report. He said the
victim had burns on her face and neck and a burn that extended onto her chest. He said the burns
were liquid burns consistent with steam or water that was the same temperature as seam. Hesaid
that water turned to steam at 210 degrees Fahrenheit and that he was certain the victim’ sburnswere
caused by water at that temperature, not 130-degreetap water. He said that 130-degree tap water
could have caused the victim’s burns only if she had had prolonged contact with the water.

Dr. Harlan testified that the scabs on the victim’s neck were consistent with scabs five to
eight days old. He said he found no bruising around the victim’s neck and no evidence of
strangulation. Hesaid that thevictim’sskull fractureand braininjury were consi stent with aslip and
fall andthat thevictim’ sskull fracturewasmore consistent with her faling against acurved or edged
surface than aflat surface. He said that with the victim’ stype of injuries, she could have appeared
normal for hours or days. He said the victim’s broken arm also was consstent withafall. He said
that the victim’ s death was an accident and that he did not believe she had been abused. On cross-
examination, Dr. Harlan testified that he trained Dr. Smith and that Dr. Smith was one of his best
students. He said that strangulation did not cause brain swelling directly but that it could lead to
brain swelling.



Dr. O'Bryan Clay “O.C.” Smith, a forensic pathologist, testified on rebuttal that he
performed the victim's autopsy. He said the victim died from blunt trauma to the head and
compressive forcesto the neck. He said that Dr. Harlan was not present during the autopsy and that
adip and fall did not explain the victim’s injuries. He said that during the victim’s autopsy, he
found bleeding on both sides of the victim’s neck, indicating compression to the neck. He said that
water 120 degrees Fahrenheit could burn skin but that it could take thirty seconds before water that
temperature caused blisering. He said that 130-degree water could cause burns very quickly.

Dr. Smith testified that the victim’ shead injurieswere consistent with atwo-hundred-thirty-
pound man holding the victim over his head and throwing her to the floor. He saidthat in cases of
strangulation, avictim’ sfingernails could scratch the victim’ s neck as the victim tried to remove a
hand or ligature from around the neck. Hesaid the scabs on the victim'’ sneck |ooked as though they
had been healing during the victim’s four-day stay in the hospital.

On cross-examination, Dr. Smith testified that hemorrhagesin the front of the victim’ sneck
and bleeding from her right carotid artery were recent injuriesand evidence of strangulation. Hesad
that the victim’ slarynx was not damaged but that ligature strangulation usually did not damagethe
larynx. He said that intubation did not cause the victim’ sneck injuries. He said that the back of the
victim’s skull was fractured and that the injury could have resulted from the victim’s head hitting
aflat or edged surface. He said that a slip and fall generally would not create enough force to
explain the victim’s head injury. The jury convicted the defendant of first degree felony murder.

I. SUFFICIENCY OF THE EVIDENCE

The defendant claims that the evidence is insufficient to support his first degree felony
murder conviction because Keshonte Porter’s testimony that the defendant picked up the victim,
lifted her over his head, and dropped her to the floor conflicts with the medical testimony, which
established that the victim died of afracture to the back of her skull. The defendant claimsthat if
he had dropped the victim as Keshonte clamed, the victim would have landed on the floor face-
down and would not have suffered askull fractureto the back of her head. In addition, the defendant
claims the evidence is insufficient because Dr. Charles Harlan testified that the victim’s skull
fracture was consistent with the victim’ s head hitting an edged surface, not aflat surface such asa
floor. The state argues that the evidence is sufficient. We agree with the state.

Our standard of review when the defendant questions the sufficiency of the evidence on
appeal is“whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essentia dements of the crime beyond a reasonable
doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh
the evidence but presume that the jury has resolved all conflicts in the testimony and drawn all
reasonabl e inferences from the evidence in favor of the state. See State v. Sheffield, 676 SW.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Questions about
witnesscredibility wereresolved by thejury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).




First degreefelony murder isdefined asthe“killing of another committed in the perpetration
of or attempt to perpetrate any . . . aggravated child abuse, aggravated child neglect.” Tenn. Code.
Ann. 8 39-13-202(a)(2). Child abuseand neglect occurswhen“any person. . . knowingly, other than
by accidental means, treats a child under eighteen (18) years of age in such a manner asto inflict
injury or neglects such achild so asto adversely affect the child’' s health and welfare.” Tenn. Code
Ann. 8 39-15-401(a). Aggravated child abuseoccurswhen the*act of abuseresultsin seriousbodily
injury to the child.” Tenn. Code Ann. § 39-15-402(a)(1).

Viewed in the light most favorable to the state, the evidence is sufficient to support the
conviction. Alecia Porter testified that she last saw the victim on May 25 and that the victim was
fine at that time. On May 29, the victim went to the park without doing her chores and the
defendant, who was the victim's sole caretaker, sent Keshonte Porter to get the victim. Keshonte
testified that when she and the victim returned to the apartment, the defendant whipped the victim
in the bathroom, brought the victim into the living room, lifted the victim over his head, and
slammed the victim onto the floor. The defendant then splashed hot water on the victim in an
attempt to revive her, put her into bed, and |&ft the apartment. Although the defendant at first told
the police that the victim had been injured by falling out of bed, he later claimed that the victim had
dlipped in the bathroom and hit her head against the bathtub.

Dr. Mary Taylor testified that the victim was comatose when she arrived at Vanderbilt
Children’s hospital and had burns on the front of her body, bruises in the middie of her back, and
scratch marksaround her neck. Shealsotestified that Dr. Frederick Barr discovered afractureat the
base of the victim’sskull. Dr. Suzanne Starling testified that the victim’ s left arm was broken and
that her skull fracture could have been caused by blunt forceto thehead. Dr. Starling concluded that
marks on the victim’s neck and the fact that only the left side of the victim’s brain was swollen
indicated that the victim could have been strangled, and Dr. Barr also stated that the victim’ s brain
injury could have been caused by strangulation. Dr. Charles Harlan testified for the defense that he
found no evidence of strangulation, that the victim’s skull fracturewas consistent with thevictim’s
head hitting an edged surface, and that the victim had not been abused. However, Dr. O.C. Smith,
who performed the victim’ s autopsy, testified that the victim died of blunt traumato the head and
compressive force to the neck and that the skull fracture could have been caused by the back of the
victim’'s head hitting a flat or edged surface. Drs. Starling and Smith both testified that the
defendant’ s claim that the victim fell against the bathtub did not account for the victim'’s extensive
injuries. The jury heard the inconsistencies and alternate theories raised by the state and the
defendant and decided to accredit the state’ stheory of the crime. Based upon the medical testimony
and Keshonte s Porter’ s eyewitness account of the defendant dropping the victim, the evidence is
more than sufficient to support the defendant’ s conviction for first degree felony murder.

II. FELONY MURDER BY AGGRAVATED CHILD ABUSE AND NEGLECT
STATUTE

The defendant makes several arguments relating to the felony murder by aggravated child
abuse and neglect statute. First, he clams that the wording of the statute resulted in an indictment
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that did not sufficiently inform him of the charged offense. Specifically, he contends that the
indictment failed to inform him of the charge because it alleged that he committed first degree
murder by aggravated child abuse or aggravated child neglect, and he did not know which underlying
felony to defend. Second, he claims that the statute's separating aggravated child abuse and
aggravated child neglect into two separate underlying felonies causes the felony murder statute to
be unconstitutionally vague. Asafinal and related issue, he argues that the statute resulted in his
being convicted without a unanimous verdict because some jurors may have found him guilty of
felony murder by aggravated child abuse while other jurors may have found him guilty of felony
murder by aggravated child neglect. Thestateclaimsthat theindictment providesthe defendant with
sufficient notice, that the felony murder by aggravated child abuse statute is not unconstitutionally
vague, and that the jury’ s verdict was unanimous. We agree with the state.

A. Sufficiency of the Indictment

The indictment charges the defendant as follows:

The Grand Jurors of the State of Tennessee, duly elected, impanel ed,
sworn and charged to inquire in and for the body of the County of
HENRY, inthe State aforesaid, upon their oath present:

That DIALLO JAMEL LAUDERDALE, heretofore, to-wit: On or
about the 29th DAY OF MAY, 2000, in the County aforesaid, then
and there did intentionally kill DOMINIQUE PORTER in the
perpetration of or attempted perpetration of aggravated child abuseor
aggravated child neglect, thereby committing the offense of FIRST
DEGREE MURDER, inviolationof T.C.A. 39-13-202(a)(2), against
the peace and dignity of the State of Tennessee.

Tenn. Code Ann. § 40-13-202 provides that an indictment “ must state the facts constituting
the offense in ordinary and concise language, without prolixity or repetition, in such amanner asto
enable a person of common understanding to know what is intended, and with that degree of
certainty which will enable the court, on conviction, to pronounce the proper judgment . . ..” Our
supremecourt has concluded that anindictment will bedeemed valid solong asit providessufficient
information to enable the defendant to know the accusation to defend, to furnish the trial court an
adequate basis for entry of a proper judgment, and to protect the defendant from doubl e jeopardy.
See State v. Hill, 954 S\W.2d 725, 727 (Tenn. 1997). It also has stated that “indictments which
achievethe overriding purpose of notice to the accused will be considered sufficient to satisfy both
constitutional and statutory requirements.” Statev. Hammonds, 30 S.W.3d 294, 300 (Tenn. 2000).
To this end, “specific reference to a statute within the indictment may be sufficient to place the
accused on notice of the charged offense.” Statev. Sledge, 15 SW.3d 93, 95 (Tenn. 2000).

The defendant claims that the indictment charged two separate offenses, first degree felony
murder by aggravated child abuse and first degree felony murder by aggravated child neglect, and
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that he did not know which underlying felony to defend. However, aggravated child abuse and
aggravated child neglect are not separate offensesin our code. See Tenn. Code Ann. § 39-15-402.
Instead, aggravated child abuseand neglect isone crimethat can be satisfied by two different courses
of conduct, seriousbodily injury caused by physical abuse or seriousbodily injury caused by neglect.
SeeTenn. Code Ann 8§ 39-15-402(a); Statev. Hodges, 7 S.W.3d 609, 622 (Tenn. Crim. App. 1998)
(providing that Tenn. Code Ann. 8 39-15-401, the child abuse and neglect statute, creates only one
crime). Thus, because aggravated child abuse and aggravated child neglect arenot separatefelonies,
the indictment in this case al eged only one crime, first degree felony murder with the underlying
felony being aggravated child abuse and neglect prescribed in Tenn. Code Ann. § 39-15-402(a). We
note that “[when] the offense may be committed by different forms, by different means or with
different intents, such forms, means or intents may bealleged in the same count in the alternative.”
Tenn. Code Ann. § 40-13-206(a).

The defendant’ s brief also clamsthat theindictment isinsufficient because it uses the term
“intentionally kill” for premeditated murder but then uses statutory language for felony murder.
However, we believe that the indictment in this case sufficiently gpprises the defendant of the
charged offense. First degreefelony murder isthe“killing of another committed in the perpetration
of or attempt to perpetrate any . . . aggravated child abuse, aggravated child neglect.” Tenn. Code
Ann. 8 39-13-202(a)(2). The dlegations in the indictment closely track the wording in the felony
murder statute, and the indictment cites to the specific section of the code for that offense. The
indictment is sufficient, and the defendant is not entitled to relief.

B. Vagueness

Next, the defendant claimsthat the first degreefelony murder statute as applied in this case
Is unconstitutionally vague because the statute’ s separating aggravated child abuse and aggravated
child neglect into two separate underlying felonies “[leads] to a guess asto which theory or which
conduct isalleged to have been committed.” However, in Statev. Rhoden, 739 SW.2d 6, 10 (Tenn.
Crim. App. 1987), thiscourt held that the failureto raise a constitutional challengeto astatuteina
pretrial motion resultsin awaiver of theissue on appeal. Tenn. R. Crim. P. 12(b)(2). Seealso State
v. Farmer, 675 SW.2d 212, 214 (Tenn. Crim. App. 1984). Our review of therecord reflectsthat the
defendant did not attack the constitutionality of the statute until his motion for a new trial.
Therefore, thisissueiswaived. Rhoden, 739 SW.2d at 10. Inany event, as hoted, the statute does
not separate aggravated child abuse and neglect into two separate underlying felonies.

C. Verdict Unanimity

The defendant claimsthat the wording of the first degreefelony murder by aggravated child
abuse statute denied him the constitutional right to aunanimousverdict. He arguestha somejurors
may have convicted him based upon K eshonte Porter’ s testimony that he slammed the victim onto
the floor whereas other jurors may have convicted him based upon his failure to seek medical
treatment for her. We conclude that the defendant is not entitled to relief.
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The supreme court has held that in casesinvolving asingle offense but dternate theoriesfor
the defendant’ s committing that offense, ajury unanimity problem is not implicated. See Statev.
Keen, 31 SW.3d 196, 208 (Tenn. 2000) (statingthat “researchrevealsno case. . . inwhich we have
held that the right to a unanimous jury verdict encompasses the right to have the jury unanimously
agreeasto the particul ar theory of guilt supportingconvictionfor asnglecrime”); Statev. L emacks,
996 S.W.2d 166, 170-71 (Tenn. 1999) (holding in a driving while under the influence case that a
general verdict of guilty did not present aunanimity problem even though some evidence indicated
that the defendant was driving the car while other evidence indicated that he was criminaly
responsible for another person driving the car); State v. Cribbs, 967 SW.2d 773, 787 (Tenn. 1998)
(jury’ sfinding the defendant guilty of first degree murder raised no verdict unanimity problem even
though somejurorsmay havebelieved the defendant committed fel ony murder whileothersbelieved
he committed premeditated murder).

In this case, the defendant was guilty of first degreefelony murder if the jury was satisfied
that he killed the victim during the perpetration of or attempt to perpetrate aggravated child abuse
or neglect prescribed by Tenn. Code Ann. 88 39-15-401(a), -402. Thus, he was not denied his
constitutional right to a unanimous verdict.

[11.MOTION TO SUPPRESS

The defendant contends that the trial court erred by denying his motion to suppress his
statement to the police. He claims that the statement was inadmissible because he requested an
attorney and because it is “simply not logical to believe that the Appellant never requested an
attorney.” The state claimsthat thetrial court correctly denied the motion. We agree with the state.

At the suppression hearing, Investigator Jacque Dartanion Bass testified that on May 30,
2002, the police wanted to speak to the defendant. He said hefound the defendant at the Department
of Children’s Services (DCS) and told him that the police wanted to speak with him. He said that
he offered to drive the defendant to the police station but that the defendant said someone else was
going to give himaride. He said that the defendant later told him that he did not have aride to the
station and that he again offered to drive the defendant. He said that the defendant used a pay
telephone outside of the DCS and that he did not hear the defendant’ s conversation. He said that he
drovethedefendant to thestation in hisunmarked police car, that the defendant was not under arrest,
and that he did not handcuff the defendant. He said that when they arrived, the defendant sat in the
station lobby for about ten minutes and never indicated that he wanted to leave. He said he took the
defendant into an office, read the defendant his rights, and asked the defendant if he understood
them. He stated that the defendant said yes, that he read awaiver of rights form to the defendant,
and that the defendant signed the form. Hesaid that he began questioning the defendant and that the
defendant never asked toleave or requested an attorney. He said that after the defendant gavean oral
statement, the defendant gave a videotaped statement. He said that after the defendant gave the
videotaped statement, the defendant asked to make atelephone call. He said the defendant used the
telephone, but he did not think anyone answered the defendant’ s call. He said no one threatened or
coerced the defendant.
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On cross-examination, Investigator Bass denied that the defendant was a suspect when he
first approached the defendant at the DCS on May 30. He denied suggesting to the defendant that
the defendant ride with him to the police station. He said that during the drive to the police station,
he had a conversation with the defendant but that they did not discuss the case. He denied that
during the ride to the station the defendant said, “Maybe | need to tdk to an attorney; | want to talk
to an attorney before | go down tothe police sation?” He also denied that the defendant said at the
station that he wanted to leave or that a police officer was posted by the station door to prevent the
defendant from leaving. He said the defendant did not ask to make a telephone call before the
interview, and he denied that the defendant asked to speak to an attorney after Investigator Bassread
thewaiver of rightsform to him. He said that heread the form to the defendant at 3:35 p.m. and that
after the videotaped interview, he thought the defendant tel ephoned his mother. He said he did not
remember hearing the defendant’ s telephone conversation.

The defendant testified that his children had been taken away from him and that he and
AleciaPorter were at the DCS on May 30 trying to get the children back. He sad Investigator Bass
arrived and asked him to come to the police station. He said that Investigator Bass wanted to drive
him to the station and that he asked Detective Bass if he could make atelephone call. He said that
Investigator Bass said yes, that he telephoned his brother, and that Detective Bass was only fiveto
ten feet away during the call. He said he asked his brother to contact his mother in order for his
mother to get in touch with his attorney. He said that while he was in the patrol car, he asked
Investigator Bass if he was under arrest and tha Investigator Bass said no and that he was free to
leave. He said he told Investigator Bass he needed to tel ephone his mother in order for his mother
to get him an attorney. He said that when they arrived at the station, he sat in the lobby for twenty
to thirty minutes and decided to leave. He said that he told Investigator Bass, “I think it would be
better if | came back when | had an attorney” and that Investigator Bassreplied, “No, | would prefer
youstay.” Hesad hefelt likehehadto stay  the station. He said that he wastaken to an interview
room and that Investigator Bass handed him a piece of paper and told him to signit. He said that
Investigator Bass did not read the paper to him and that he signed it. He said that &ter his
videotaped statement, he asked to make atelephone call. He said that Investigator Bass dialed the
number for him and that he talked to hisaunt at 4:30 p.m. He said he asked his aunt to get him an
atorney.

On cross-examination, the defendant testified that Investigator Bass never handcuffed him.
He acknowledged that during thedriveto the station, Investigator Basstold him that he could walk
away when they arrived at the station. He acknowledged that he can read and that his signature was
on the walver of rights form.

Marilyn Sweat, the defendant aunt, testified that on May 30, shewas at work from 8:00 a.m.
t0 4:30 p.m. She said that the defendant tel ephoned her as she was getting ready to leave work and
that he said, “Will you call my mom and get me an attorney?’ She said that the defendant told her
he was at the police station and that the police would not let him leave.
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Juwan Cortez Lauderdal e, the defendant’ s brother, testified that on May 30, he got a collect
telephone call from the defendant. He said that the defendant told him the police were taking the
defendant to the police station for questioning. He said that the defendant did not know if he was
under arrest and that he asked thedefendant if the defendant wanted him to call their mother in order
for her to get the defendant an atorney. He stated that the defendant said yes.

Sergeant Tom Lankford of the Paris Police Department testified that he was present during
the defendant’ s firgt interview and part of the defendant’ s videotaped interview. He said that the
defendant’ svideotaped statement ended about 4:30 or 5:00 p.m. On cross-examination, he said that
before Investigator Bass questioned the defendant, Investigator Bass read the defendant awaiver of
rightsform. He said that the defendant indicated he understood the form and signed it. He said that
he never heard the defendant ask for an attorney and never heard anyone tell the defendant he could
not leave the station. He said that after the defendant’ s videotaped statement, the police arrested the
defendant for aggravated child abuse and the defendant was allowed to make atelephone call. He
said that it would not surprise him to learn that the videotaped statement ended at 4:58 p.m. On
redirect examination, hesaid that thedefendant’ sfirst interview lasted about twenty to thirty minutes
and that the videotaped interview lasted about eight to twelve minutes.

The trial court stated that the defendant was an articulate man with above average
intelligence. It determined that once Investigator Bass took the defendant to the police station, the
defendant “wasin some form of custody.” It held, though, that the police advised the defendant of
his rights and that the defendant knowingly, intelligently, and voluntarily gave the statements. The
trial court denied the defendant’s motion.

The defendant claims that the trial court erred by denying his motion. He claims that he
“obviously requested counsel and the officer continued to [question] and tape his statement despite
his request for counsel.” He claims that Investigator Bass and Sergeant Lankford lied when they
testified that the defendant never requested an attorney. In support of this claim, he points out that
the officers testified he made a telephone cal after his videotaped statement, which ended at 4:58
p.m., but that his aunt testified he telephoned her at 4:30 p.m. Thus, he contends that the officers
could not betelling thetruth when they said the defendant waited until after the videotaped statement
to telephone his aunt and that the evidence shows he called her before the videotaped statement.
Moreover, he contendsthat it “isnot logicd that the Appellant calls hisaunt and tells her he needs
an attorney and does not tell the officers.” The state claimsthat the trial court’s ruling shows that
it accredited the officers' testimony that the defendant did not request an attorney. We agreewith
the state.

A trial court’s factual findings on a motion to suppress are conclusive on appeal unless the
evidence preponderates against them. State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996); State v.
Jones, 802 SW.2d 221, 223 (Tenn. Crim. App. 1990). The application of the law to the facts as
determined by the trial court is a question of law which is reviewed de novo on appeal. State v.
Y eargan, 958 S.W.2d 626, 629 (Tenn. 1997). Further, questions of the“credibility of the witnesses,
theweight and val ue of the evidence, and resol ution of conflictsintheevidence are mattersentrusted
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to the tria judge asthe trier of fact.” 1d. at 628. The prevaling party “is entitled to the srongest
legitimate view of the evidence adduced at the suppression hearing as well as all reasonable and
legitimaeinferencesthat may be drawn from theevidence.” Odom, 928 S.W.2d a 23. Findly, both
the proof adduced at the suppression hearing and the proof adduced at trid may be considered in
reviewing thetrial court’s decision on the motion to suppress. State v. Henning, 975 S.W.2d 290,
299 (Tenn. 1998).

In Mirandav. Arizona, the United States Supreme Court held that pursuant to the Fifth and
Fourteenth Amendments' prohibition against compelled sdf-incrimination, police officers must
advise adefendant of his or her right to remain silent and right to counsel before they may initiate
custodial interrogation. 384 U.S. 436, 479, 86 S. Ct. 1602, 1630 (1966). If these warnings are not
given, statementselicited from theindividual may not be admitted for certain purposesinacriminal
trial. Stansbury v. California, 511 U.S. 318, 322, 114 S. Ct. 1526, 1528 (1994). A waiver of
congtitutional rights must be made “voluntarily, knowingly, and intelligently.” Miranda, 384 U.S.
at 444, 86 S. Ct. at 1612. The state has the burden of proving the waver by a preponderance of the
evidence. Statev. Bush, 942 S\W.2d 489, 500 (Tenn. 1997). In determining whether a defendant
has validly waived his rights, courts must look to the totality of the circumstances. State v.
Middlebrooks, 840 S.W.2d 317, 326 (Tenn. 1992).

Our review of the record supports the trial court’s determination that the defendant
knowingly, voluntarily, and intelligently waived hisrightsand gave his statements. Investigator Bass
testified that he read the defendant his rights before the interviews, that the defendant read and
signed awaiver of rightsform, and that the defendant never requested an attorney. Investigator Bass
further testified that nobody coerced or threatened the defendant. Similarly, Sergeant Lankford
testified that he was present when Investigator Bass read the defendant his rights and said that the
defendant indicated he understood hisrights, signed awaiver of rightsform, and never requested an
attorney. The defendant claims that he asked for an attorney but that the officers continued to
guestion him. However, thetrial court’ sruling demonstratesthat it accredited theofficers’ testimony
over that of the defendant and concluded that the defendant did not request an attorney. We
conclude that the evidence does not preponderate againg the trial court’s finding and that the trial
court properly denied the motion to suppress.

IV. FAIR TRIAL

The defendant claims that these cumulative errors denied him the right to afair trial. In
addition, he contends that he was denied the right to afair trial because ajuror failed to reveal that
shewas afriend of the victim’sfamily until after the jury had been sworn. The state claimsthat the
defendant received afair trial. We agree with the state.

First, havingfound no errors, thereisno merit to the defendant’ sclaim that cumulativeerrors
denied himtheright toafair trial. Regarding hisdaim that ajuror’ swithhol ding information during
jury voir dire denied him the right to a fair trial, we note that the defendant has failed to cite to
authorities as required by Rule 10(b), Tenn. Ct. Crim. App. R, and has waived the issue. See also
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T.R.A.P.27(a)(7). Inany event, our review of the record revealsthat after the jury had been sworn,
Juror Number Eight told thetrial court that she had gone to school with afriend of thevictim. The
trial court asked if thiswould affect her judgment in the case, and she indicated that it would not.
The defense did not obj ect to her remaining on the jury, and we conclude that the defendant was not
denied theright to afair trial.

Based upon the foregoing and the record as awhole, we affirm the judgment of conviction.

JOSEPH M. TIPTON, JUDGE
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