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OPINION
|. Facts

A 911 call made in response to arobbery instigated the present case. Stephanie Bates, a
record keeper for the Metropolitan Nashville Police Department Communications Division,
identified a tape that she prepared of the 911 cdl, which was received at 9:20 p.m. on January 6,
2001, and related radio traffic between the dispatcher and police officers, and it was played at trial



and entered into evidence. During the taped conversation, the caller identified himself as Dondd
Lovdl, the Defendant. Thereafter, the Defendant stated that a robbery was in progress a 2602
Belmont Boulevard, that the robber had a gun and wore a black mask and an army jacket, and that
twowomenwerestill insidethe house. The Defendant also stated that at | east one of thewomenwas
still tied up, and he did not know whether the robber was still in the house. On cross-examination
Bates quoted the transcript of the call and noted that the Defendant said that the robber was inside
the house when he arrived there.

Nicholas Falcone, an officer with the Metropolitan Nashville Police Department, testified
that hewason patrol on January 6, 2001 and wasdi spatched to 2602 Bel mont Boulevard in response
to arobbery call. He stated that he had been driving toward the given addresswhen he came across
the Defendant on aside street. The officer testified that when the officer saw the Defendant he had
aphonein his hand and flagged the officer down. According to Falcone, the Defendant got in the
car, and they rode together to the scene, where the Defendant remained by the car while Officer
Falconejoined other officersin examining the house. The officer reported that they found two other
victimsof therobbery inside. He stated, “| was oneof thelast onesto go in. Some other guyswent
in first to clear the house, make sure there w[eren’t] anymore suspects in there.”

Officer Falcone testified that inside the house, he saw a table with cdculators and banded
piecesof paper with numberson them. Hestated that in the kitchen, they found several brown paper
bagswith “the date and some. .. money . . . [ and |etterswerewritten on the bags] like*DJ for Dow
Jones, . . . referring to . . . actual numbers.” He asserted that the dates were all within about aweek
of January 6, 2001. He further stated that around the couch on the floor he saw a few white tie
wraps, such as police use when they do not have handcuffs, which had gpparently been used to tie
up thevictims. Officer Falcone stated that the Defendant said little at first, but eventually admitted
the location was used asa“numbers house.” Falconetestified that the Defendant admitted he was
counting the daily numbers dips at the time of the robbery.

Chris Hendry, an officer with the Nashville Metropolitan Police Department, testified that
he also investigated the January 6, 2001, robbery at 2602 Belmont Boulevard. He stated that he and
Officer Daniel Schager rodetothe scenetogether, wherethey met another officer and the Defendant.
Hestated that the offi cersthen approached the house and knocked on the door, and two women came
out and had a brief conversation with the officers about the possibility of one or more suspectsstill
being in the house. He asserted, “Nobody could state for a fact . . . that the suspect had an
accomplice or not or whether or not that person could bein the house.”

Officer Hendry testified that the officers then entered the house to ensure that there were no
other suspectsinside. Hetestified that upon entering, he found in plain view a series of calculators
and numbers paraphernalia on tables. He also stated that in the kitchen, they found several open
brown paper bags containing number slips and tickets. He explained that a numbers ticket is a
receipt from awager in which people bet that certain numberswill come up on a specified lottery
on aspecified date. He claimed he had seen thousands of dlips such as the ones he was describing
and that these particular slips had money amounts on them.
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Officer Hendry reiterated his earlier statement that two women were inside the house, but
stated that he had limited contact with them. Hetestified that when the women were asked to come
outside to speak with the officers, they walked out the front door and pulled it dosed behind them.
He stated that the Defendant actually took him into the house. Although Officer Hendry described
it asaresidence, he noted that it actually appeared to be strictly a*“ counting house,” asthere was no
bedding, furniturefor sleeping, plates, or china. He acknowledged that he did not do any paperwork
on the case, but testified from memory, using others' materialsto refresh his memory asto the date
and time of the incident.

Ryan Sledge, another officer with the Metropolitan Nashville Police Department, testified
that he was also involved in the January 6, 2001, investigation at 2602 Belmont Boulevard. In
describing the scene inside the house, he noted several tables lined up together, paper, and
calculators. Hetestified that the officerslooked inside the house to ascertain whether therewere any
other suspects still in the house because the victims were unsure whether any suspects remained.
He acknowledged that a sweep of the house did not provide any robbery suspects. Heidentified the
Defendant in court as having been the man in the house with the two women that day. On cross-
examination Officer Sledge testified that he made no written memorandum of the described events
other than somecitations. Hehad with him at trial an extensivefile of the casethat he received from
the prosecutor and that he used to refresh hismemory, although he acknowledged that hewrote only
the two pages of citationsin thefile.

Daniel Schager, alaw enforcement officer of devenyears, estimated that he had investigated
fifty or more numbers cases. Hetestified that around 10:00 p.m. on January 6, 2001, he responded
toacall about an armed robbery at 2602 Belmont Boulevard. He stated that the door was partly open
when he arrived, so he opened it and found awoman standing inside with her nose to thewall. She
was apparently reluctant to turn around until Officer Schager got her attention and told her he was
apolice officer. He stated that shewas al so reluctant to say anything. He testified that she said she
did not know whether anyone else was in the house, so at that point, the officers performed a
protective sweep to ascertain the occupants of the house.

Officer Schager testified that during the sweep, he noted that there was “paper . . . on the
windows so it was only lit up by electric lights.” He described two banquet-style tables, adding
machines, rolls of paper, rubber bands, pens, and four chairs. In hisopinion, it did not appear to be
aresidence. In court, heidentified the Defendant as having been at the housethat night. Hetestified
that although the Defendant made no statementsdirectly to him, heoverheard the Defendant say that
the house was a numbers counting house.

Officer Schager testified that inside the kitchen, he saw grocery bags full of numbers and
numbers slips with datesin organized bundles. He identified the bagsin court and described them
as bearing the initials ‘DJ,” which he understood to mean the Dow Jones Industrial Average. He
gave his opinion that the slips and receipts bore initias to identify certain people and that the
numbers were for a lottery in another state. He estimated that he saw thousands of tickets in the
house the night of the incident.



Jonathan Riggs, also of the Metropolitan Nashville Police Department, testified that he was
in charge of collecting and maintaining the evidence from the 2602 Belmont. Attrial, heidentified
anumber of calculatorsand atelephone recovered from the house. He also testified to finding trash
bagsfull of tickets, envel opes, letters, numbers, and of fice supplies, such as paper for the cal culators.
Subsequent to his in-court identification, the evidence recovered from the house was entered as
exhibits.

After an offer of proof, the court permitted Officer Milton Elrod to testify about his
experience and training and about the significance of the records and evidence gathered from 2602
Belmont. Although all gathered evidence was filed with the record, including number slips dated
prior to January 6, 2001, the court limited Officer Elrod’ s testimony to the evidence dated January
6. The court also limited the evidence for the jury’ s viewing to the numbers dlips dated January 6,
in addition to the calculators and other office supplies.

Officer Milton Elrod testified that he worked in the gambling squad of the Vice Division of
the Metropolitan Nashville Police Department. He stated that he had been a police officer for
seventeen years and had investigated gambling operations for five years, and that he had been
involved in hundreds of gambling investigations and the execution of related search warrants.
Regarding the evidence in this particular case, he explaned that the ‘MD’ marking on the tickets
denoted amid-day lllinoislottery. He said that numbers operations usually play Dow Jones, but that
was only available on weekdays. He also explained that coding on the tickets indicated where the
purchaserswent to buy them and redeem winners. He explained that the custom in the businesswas
to usered ink to mark groups of tickets and denote winners, aswas apparently done on the tickets
found on January 6. He also explained that the remaining letters on the tickets were probably
people’s initials or abbreviated names. Finally, he explained that the markings on the back of
winning tickets denoted the amount bet, the amount won, and the winning numbers.

II. Analysis
A. Suppression of Evidence

On appeal, the Defendant contendsthat thetrial court erredin refusing to suppresstwoforms
of evidence at trid: fruits of a warrantless search and incriminating statements made by the
Defendant when confronted with the fruit of that warrantless search without first having received
his Mirandawarnings. However, with regard to the Defendant’ s statements to officer Facone, we
concludethat the Defendant waived thisissue. Our review of therecord indicatesthat the Defendant
failed to raise thisissuein hismotion for new trial. Consequently, itiswaived. See Tenn. R. App.
P. 3(e) (dating that “An gppeal asof right to the . . . Court of Criminal Apealsshall be taken . ..
[p]rovided, however, that in all cases tried by a jury, no issue presented for review shall be
predicated upon an error . . . or other ground upon which anew trial is sought, unless the same was
specifically stated inamotion for new trial; otherwise such issueswill betreated aswaived’); State
v. Caughron, 855 S.\W.2d 526, 538 (Tenn. 1993). Having so determined, we proceed to the issue
of the admissibility of fruits of the warrantless search.



When reviewing atrial court’ sruling onamotion to suppress, “[g]uestions of credibility of
the witnesses, the weight and value of the evidence, and resolution of conflictsin the evidence are
matters entrusted to the trial judge as the trier of fact.” State v. Odom, 928 SW.2d 18, 23 (Tenn.
1996). Findings of fact made by atrial court in ruling on amotion to suppress are binding upon this
court unless the evidence preponderates against the findings. Seeid. However, “[t]he application
of the law to the facts found by the trial court . . . isaquestion of law which this court reviews de
novo.” Statev. Yeargan, 958 S.W.2d 626, 629 (Tenn. 1997).

Specificdly, Defendant argues that the search conducted of 2602 Belmont was warrantless,
nonconsensual, and did not fall within any of the recognized exceptions to the Fourth Amendment
protection against unreasonable searches and seizures and, as such, that all evidence derived from
that search is inadmissble. The Fourth Amendment to the United States Constitution, made
applicable to the states by the Fourteenth Amendment, provides:

The right of the people to be secure in their persons, houses, papers, and effects,
againg unreasonable searches and seizures, shall not be violated, and no warrants
shall issue, but upon probable cause, supported by oath or afirmation, and
particul arly describing the placeto be searched, and the person or thingsto be seized.

Articlel § 7 of the Tennessee Constitution provides that:

[P]eople shall be secure in their persons, houses, papers and possessions, from
unreasonabl e searches and seizures; and that general warrants, whereby an officer
may be commanded to search suspected places, without evidence of the fact
committed, or to seize any person or persons not named, whose offences are not
particularly described and supported by evidence, are dangerousto liberty and ought
not to be granted.

Both of these constitutional provisions are intended to “‘safeguard the privacy and security of
individud sagainst arbitrary invasionsof government officials.”” Statev. Randolph, 74 S.W.3d 330,
334 (Tenn. 2002) (quoting Camara v. Municipa Court, 387 U.S. 523, 528 (1967)).

Under both the federal and state constitutions, warrantless searches are presumed
unreasonable, and evidence obtained from such a seizure should be suppressed unless the State
demonstrates by apreponderance of the evidence that the search or seizure was conducted pursuant
to one of the narrowly defined exceptions to the warrant requirement. See Coolidge v. New
Hampshire, 403 U.S. 443, 454-55(1971); Y eargan, 958 S.W.2d at 629. The main exceptionsto the
requirement for asearch warrant are: (1) consent; (2) incident to alawful arrest; (3) probable cause
to search with exigent circumstances; (4) in hot pursuit; (5) a stop and frisk situation; and (6) plain
view. See Statev. Bartram, 925 S.W.2d 227 (Tenn. 1996); seealso Taylor v. State, 551 S.W.2d 331,
334 (Tenn. Crim. App. 1976). “If thecircumstances of achallenged search and seizurecome within
one of the recognized exceptions, the fruits of that search and seizure are not subject to operation of




theexclusionary rule and may be properly admitted into evidence.” Statev. Shaw, 603 S\W.2d 741,
742-43 (Tenn. Crim. App. 1980).

Thesearchin thiscasewas permissibleunder the warrant requirement exception of probable
cause to search with exigent circumstances. “[P]olice officers may not enter a suspect’s home to
make a warrantless arrest, even if the arrest is based on probable cause, unless there are exigent
circumstances excusing the necessity of awarrant.” State v. Elliott, No. W1999-00361-CCA-R3-
CD, 2001 Tenn. Crim. App. LEXIS 9, a *10 (Tenn. Crim. App. Jan. 5, 2001); see also Payton v.
New York, 445 U.S. 573, 590 (1980).* “Exigent circumstances are limited to three situations: (1)
when officersarein ‘hot pursuit’ of afleeing suspect; (2) when the suspect presents an immediate
threat to the arresting officers or the public; or (3) when immediate police action is necessary to
prevent the destruction of vital evidence or thwart the escape of known criminals.” Statev. Givens,
No. M2001-00021-CCA-R3-CD, 2001 Tenn. Crim. App. LEX1S 920, at * 10 (Tenn. Crim. App. Nov.
29, 2001); see also Jonesv. Lewis, 874 F.2d 1125, 1130 (6th Cir. 1989). “The mere existence of
these circumstances does not necessarily vdidate awarrantless search. . . . There must be a showing
by those asserting the exception that the exigencies of the situation made the search imperaive.”
Y eargan, 958 SW.2d at 635.

Theburden of justifyingawarrantl ess search under the exigent circumstancesexceptionrests
upon the prosecution, and courts must conduct atwo-step inquiry to determine whether that burden
has been met. State v. Findley, No. 03C01-9406-CR-00194, 1995 Tenn. Crim. App. LEXIS 205,
at *6-7 (Tenn. Crim. App. Mar. 14, 1995) (referringto Peoplev. Duncan, 720 P.2d 2,5 (Cal. 1986)).

First, the Court must look “to what the officer knew or believed and what action he
took inresponse.” Then the Court must determine thelegal question of “whether that
action was reasonable under the circumstances” “As a genera rule, the
reasonableness of an officer's conduct is dependent upon the existence of facts
available to him at the moment of the search or seizure which would warrant a man
of reasonable caution in the beief that the action taken was appropriate.” In
determining whether the officer acted reasonably, due weight must be given to “the
reasonable inferences which he is entitled to draw from the facts in light of his
experience.” This does not mean he can point to “unparticul arized suspicions,” or
“hunches,” but he must be able to point to specific and articulable facts from which
he concluded that his action was necessary.

Findley, 1995 Tenn. Crim. App. LEXIS 205, at *6-7 (citing Duncan, 720 P.2d at 5). The Supreme
Court has upheld awarrantless search under the exigent circumstances exception where policewere
informed that an armed robbery had taken place and had reasonable belief as to the suspect’s
location, declaring that “ speed.. . . was essential, and only athorough search of the housefor persons
and weapons could have insured that [the defendant] was the only man present and that the police

1Probablecause is"areasonableground for suspicion, supported by circumstancesindicative of anillegal act.”
State v. Henning, 975 S.W.2d 290, 294 (Tenn. 1998).

-6-



had control of al weapons which could be used against them or to effect an escape.” Maryland
Penitentiary v. Hayden, 387 U.S. 294, 299 (1967).

Inthiscase, the Defendant himself called 911 in responseto an armed robbery and requested
assistance. Asacitizeninformant, his statementswere presumptively reliable. See Statev. Cauley,
863S.W.2d 411, 417 (Tenn. 1993); seealso Statev. Moon, No. 01C01-9401-CC-00023, 1994 Tenn.
Crim. App. LEXIS 570, at *7 (Tenn. Crim. App. Sept. 1, 1994).? Upon arriving on the scene,
Officer Schager found the door to the house gjar, opened it further, and found one of the female
victimsinside thedoorway with her noseto thewall in afearful state. Although the Defendant told
the officers that the robber had already |eft, neither he nor either of the female victims was able to
statefor afact that there had been only onerobber or that there wereno longer suspectsin the house.
Thesecircumstances constituted probabl e causefor thepoliceto enter the house and ensurethat their
safety and the safety of those inside the house was no longer in danger. Further, the “exigent
circumstances’ element of thisexception was met by theuncerta nty of whether or notany criminals
remained in the house, and by extension, the uncertainty of whether the officers and others present
werefaced with animmediatethreat. Additionaly, such search may have been necessary to prevent
the escape of any robbersif there had been more than one, afact unknown at the time.

Oncethe officerswere lawfully inside the house, they could seize the evidence found under
theauthority of the other previously discussed exceptionsto thewarrant requirement, under the plain
view doctrine and within the bounds of a protective sweep. “Itiswell established that under certain
circumstancesthe police may seize evidencein plain view without awarrant . . . . Wheretheinitia
intrusion that brings the police within plain view of such an article is supported, not by awarrant,
but by one of the recognized exceptions to the warrant requirement, the seizure is also legitimate.
...[T]he*plainview’ doctrine has been applied where a police officer isnot searching for evidence
againg theaccused, but nonethel essinadvertently comesacrossanincriminating object.” Coolidge,
403 U.S. at 465-466.

It appears from the record that much of the gambling paraphernalia seized by the officersin
thiscase wasfound in plain view when the officers entered the house. Some of the seized evidence
was found in the kitchen; however, even it was lying openly on the floor. All officerstestified to
seeing the tables, calculators, bags of numbers tickets, and other various office supplies upon first
entering the house. Their assessments asto the lack of customary living amenities was also based
on aplain view assessment of the house. Although the material ultimately seized was not the object
of theofficers search, it wasincriminatingevidencefound after theinitial permissibleintrusioninto
the house and was therefore subject to seizure under the plain view doctrine.

2I n thiscase, the Defendant was acting asacitizen/bystander withesswhen he called 911. Information received
fromacitizen informant is presumptively reliable and is not subject to the two-prong Aguillar-Spinelli test of reliability
that appliestoinformation received from confidential informants. Cauley, 863 S.W.2d at417; seealso Spinelli v. United
States, 393 U.S. 410 (1969); Aquilar v. Texas, 378 U.S. 108 (1964).
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B. Sufficiency of Evidence

The Defendant next contends that the evidence adduced at trial was insufficient to sustain
his conviction for aggravated gambling promotion. When an accused challengesthe sufficiency of
the evidence, an appellate court’ s standard of review is whether, after considering the evidence in
the light most favorable to the prosecution, any rationd trier of fact could have found the essential
elementsof the crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443
U.S. 307, 324 (1979); State v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985). This rule applies to
findings of guilt based upon direct evidence, circumstantial evidence, or acombination of both direct
and circumstantial evidence. Statev. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).
However, before the accused may be convicted from purely circumstantial evidence, “the
circumstances must be so srong and cogent asto exclude every other reasonabl ehypothesissavethe
guilt of the defendant, and that beyond areasonabledoubt.” Statev. Crawford, 470 SW.2d 610, 612
(Tenn. 1971).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 S.\W.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor thosedrawn by thetrier of fact from the evidence. Statev. Buggs,
995 S\W.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as al
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S.W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl e inferences which may be drawn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because a verdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain aguilty
verdict. 1d.

Aggravated gambling promotion, a Class E felony, occurs when “[a] person . . . knowingly
investsin, finances, owns, controls, supervises, manages or participates in a gambling enterprise.”
Tenn. Code Ann. 8§ 39-17-504(a), (c). “Gambling enterprise” isdefined as*two (2) or more persons
regularly engaged in gambling promotion . . . .” Tenn. Code Ann. § 39-17-504(b). Gambling
promotion, a Class B misdemeanor, is defined asfollows:

(a) A person commits an offense who knowingly induces or aids another to engage
in gambling, and: (1) Intends to derive or derives an economic benefit other than
personal winnings from the gambling; or (2) Participates in the gambling and has,
other than by virtue of skill or luck, a lesser risk of losing or greater chance of
winning than one (1) or more of the other participants.

Tenn. Code Ann. § 39-17-503.



In the present case, the officers went to 2602 Belmont Boulevard in response to a 911 call
regarding an armed robbery. On the way there, Officer Falcone discovered the Defendant on aside
street and took him back to the location. When all officers arrived at the house, they found two
women inside and asked them to come out. Neither the women nor the Defendant could state for
afact that there had been only one perpetrator, or that the house was by then free of robbers. Despite
their lack of a search warrant, the officers then proceeded to do a protective sweep of the house to
ensurethat no dangerous suspects remained inside and that no one’s safety was at risk. Thissearch,
as previously discussed, was proper and permissible.

Once inside the officers discovered in plain view tables, calculators, pens, a phone, chairs,
bags of envelopes and numbers tickets, and ties that had allegedly been used to bind the robbery
victims. Officer Elrod testified, based on hisexperiencein hundreds of numbersinvestigations, that
ticketsfound inthe house were numberstickets, and explained that their markings denoted amounts
and numbers bet and locations for redeeming winning tickets. He further testified that markings
customarily used in the illegal business were found on the tickets, envelopes, and bags, including
red ink to mark winning ticketsand initial sindicating certain | otteries or the Dow Jones asthe basis
for determining winners.

The Defendant was present in the house at the time of the robbery and made the 911 call.
Two other women wereinsidethe house when the officersarrived. Thewealth of physical evidence
found in the house could support a finding that the people present “regularly engaged in gambling
promotion.” Tenn. Code Ann. 8§ 39-17-504(b). Given these circumstances, the evidence was
sufficient to sustain a finding of the Defendant’s guilt on the charge of aggravated gambling
promotion.

The trial court judge explicitly acknowledged that “this is a circumstantial case if it's
anything.” It is true that “when a case is made by circumstantial evidence alone, . . . the
circumstances must be so strong and cogent asto exclude every other reasonabl e hypothesissavethe
guilt of the defendant, and that beyond a reasonable doubt.” Crawford, 470 SW.2d at 612.
However, theevidence when taken together wassufficient to overcomeeventhishigher burden. The
Defendant had been at the house when it was robbed, and he made the 911 call. The responding
officersfound no evidenceinthehouse consistent withresidential use; instead, everything found was
indicative of a gambling operation. Officer Elrod’ s testimony thoroughly described the numbers
tickets, their markings, and how they are played. A jury could come to no other reasonable
hypothesis other than that the Defendant was engaged in aggravated gambling promotion.

Accordingly, we AFFIRM the judgment of the trial court.

ROBERT W. WEDEMEY ER, JUDGE



