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Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed

JosepH M. TiPTON, J., delivered the opinion of the court, in which Davip H. WELLES and JAMES
Curwoobp WiTT, JR., JJ., joined.

Harold R. Guinn, Humboldt, Tennessee, for the appellant, Maurice Pruitt.

Paul G. Summers, Attorney General and Reporter; J. Ross Dyer, Assistant Attorney General; Garry
G. Brown, District Attorney General; and Edward L. Hardister, Assistant District Attorney Generd,
for the appellee, State of Tennessee.

OPINION

This case arises from an undercover drug operation on June 27, 2000, in which Charlotte
Lumpkin purchased crack cocaine from the defendant. Sergeant Jacque Bass of the Paris Police
Department testified that in the summer of 2000, he worked as an undercover agent making street-
level cocainepurchasesfor the Drug Task Force. Hewas partnered with Charlotte Lumpkinfor each
purchase he made. His 1991 Ford Explorer had audio and video recording equipment, and Ms.
Lumpkin wore awireto record any conversations that could not be picked up by the equipment in
thecar. Onthe day of the sde, he and Ms. Lumpkin received $100 or $200 to buy drugs and began
driving around Humbol dt to make a purchase. He said he tdked with Thomas Boykin who told him
that he would take them to buy crack cocaine. He said Mr. Boykin got into the car and directed him
todrivetoaspecific house. Sergeant Bassgave Ms. Lumpkin $100, and she and Mr. Boykin walked



up to the house. Sergeant Bass said that he remained in the car and that a bush blocked his view
once Ms. Lumpkin and Mr. Boykin stepped onto the porch. He said he saw the top of the screen
door open. Hesaid Ms. Lumpkin and Mr. Boykin returned a couple of minuteslater and got in the
car. Heasked Ms. Lumpkin if everything went okay, and she said yes. He said hegave fivedollars
to Mr. Boykin and took him to another street. Ms. Lumpkin then gave him the crack cocaine, which
she had been holding in her hand. Two or threeminutes|ater, Sergeant Bass gave the crack cocaine
to Agent Danny Lewis at the Drug Task Force office.

Sergeant Basstestified that after Mr. Boykin got out, Ms. Lumpkin said the person who sold
the drugs to her was a man whom they previously had seen in a light blue car. He said that on
another occasion, Ms. Lumpkin had spoken to aman inablue car who would not sell drugsto them.
He said the car was distinctive, older but in extremely good condition, and trimmed in gold.
Sergeant Bass said the bluecar was not present at the June 27 buy. He saidthat Ms. Lumpkin could
not remember the man’ s name but that after they returned to the office, sheidentified the defendant
as the seller from a photograph array. On cross-examination, Sergeant Bass testified that they did
not target the defendant after thefailed attempt to purchase drugs. He said hewasfilling out areport
while Agent Lewislaid the photograph array on adesk about twelvefeet away. Hesaid Agent Lewis
may have handed the photographsto Ms. Lumpkin, who then laid them out. He also said hedid not
see Agent Lewis point to anything or prompt Ms. Lumpkin when she identified the seller's
photograph.

Charlotte Lumpkin testified that shelived in Humboldt, Tennessee, from 1999 to 2001. She
initially declined an offer to buy drugs undercover for the Drug Task Force but later approached
Agent Lewis and accepted the job. She was paid regardless of whether someone was arrested or
charged. Sergeant Bass was her partner for each attempted buy, and she wore a recording device
when they went out to purchase drugs. She said that during the afternoon of June 27, 2000, Thomas
Boykin stopped their car. Sergeant Bass talked to Mr. Boykin, who got into the car and directed
them to Brian Pearson’ shouse. She said that she had purchased drugsfrom Mr. Pearson before but
that she did not deal with him that day. She said that Sergeant Bass gave her $100 and that she
walked up to the house with Mr. Boykin. She said that the defendant cameto the door and that she
told him shewanted to buy “abill,” which was one hundred dollarsworth of crack cocaine. Shesaid
the defendant pulled out abag from his pocket, said “hold on,” and went inside for amoment. She
said that when he returned, he gave her five rocks of crack cocaine. She said she and Mr. Boykin
returned to the car. She said they drove around the block, Sergeant Bass gave Mr. Boykin five
dollars, and Mr. Boykin got out of the car. She said she handed the drugs to Sergeant Bass.

Ms. Lumpkin testified that at the time, she did not know the defendant but had seen him
around Humboldt. She said she knew he drove a sky blue car with gold trim and rims and a navy
bluetop. She sad this car was very well known in Humboldt. She said that after they returned to
the Drug Task Force office, shetold Agent Lewisthat she did not know the seller’s name but that
she knew what he drove. She said Agent Lewis got six Polaroid pictures out of his desk, placed
them on the desk in rows of three, and asked her if she could identify any of them asthe seller. She
said she immediately recognized the defendant as the person who sold her drugs. She said Brian
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Pearson’ s photograph was one of the pictures Agent Lewis showed her and the house they went to
was Brian Pearson’s. On cross-examination, Ms. Lumpkin said that on an earlier occasion, she had
stopped the defendant in his sky blue car and attempted to buy drugs but that the defendant had
declined because she was riding with the police. She admitted that she recognized three of the
peoplein the photograph array including the defendant. She also said Agent Lewisdid not discuss
the photographs with her before taking them out. She admitted that she had been convicted of
domestic assault and forgeries.

Lieutenant Danny Lewis of the Humboldt Police Department testified that he worked with
the Drug Task Force and was the control agent for Charlotte Lumpkin and Sergeant Jacque Bass.
The officers searched Ms. Lumpkin and placed an audio recording device on her. After they
received money for the purchase, Sergeant Bass and Ms. Lumpkin left to find someone from whom
they could buy drugs. Agent Lewismonitored them from anearby |ocation through audio equipment
intheir car. He said that when Ms. Lumpkin returned to the Drug Task Force office, he placed six
photographs on the desk in two rows of three. He said Ms. Lumpkin immediately identified the
defendant as the seller. He said he chose pictures of people associated with the defendant for the
photograph array because they could have possibly driven the car Ms. Lumpkin described.

Agent Lewistestified that after Sergeant Bass returned from the transaction, Sergeant Bass
gave him the drugs he had received from Ms. Lumpkin. Agent Lewis took the drugs to the
Tennessee Bureau of Investigation Crime Laboratory. The laboratory returned the evidence and
prepared areport, which stated that the drug was acocaine base, aSchedulell controlled substance.
On cross-examination, he said hedid not remember Ms. Lumpkin telling him beforethistransaction
that she previously tried to buy drugs from the defendant. He said that she told him about the
previous attempted transaction after completing the June 27 sale and that no report was made on the
previous attempted purchase.

Thomas Boykin testified that he pled guilty to fadilitation of the sale of cocaine with respect
to the drug transaction on June 27, 2000. He said Ms. Lumpkin and Sergeant Bass drove up and
asked him wherethey could purchase drugs. Hetold them he did not sell drugs but got into the car
to take them to someone who did. He said that he directed them to Brian Pearson’ s house and that
he and Ms. Lumpkin got out of the car and walked up to the house. He said the defendant answered
the door. He said Ms. Lumpkin remained on the porch while he went into the house and bought
drugs from Brian Pearson. He said that he did not know if Ms. Lumpkin bought any drugs but that
when he came out of the house, he had to flag Ms. Lumpkin and Sergeant Bass down because they
had already left. He said that Sergeant Bass gave him five dollarsand that he got out of thecar. On
cross-examination, he admitted that he was under theinfluence of drugsthat day and not completely
aware of what was happening.

Based upon this testimony, the jury convicted the defendant of the sale of one-half gram
or more of crack cocaine.



|. IDENTIFICATION PROCEDURES

The defendant contendsthat the trial court erred by admitting Ms. Lumpkin’sidentification
of him from a photograph array. He argues that the array was unduly suggestive, making Ms.
Lumpkin’sidentification unreliable. He claimsthat one of the pictures had Brian Pearson’s name
onit and that Agent Lewis chose people Ms. Lumpkin knew for the photograph array and arranged
the photographsin such away that shewould identify the defendant asthe seller. The state contends
that the defendant failed to raise thisissue prior to trial and has waived the right to challenge it on
appeal. Also, the state contendsthat the photograph array was not unduly suggestive. We agreewith
the state.

The record reflects that the defendant did not make a pretrial motion to suppress the
identification evidence. Rule 12(b)(3) of the Tennessee Rules of Crimina Procedure states that a
motion to suppress evidence must be raised pretrial. Failureto move pretrial to suppress an out-of -
court identification waivestheissue. Statev. Burtis, 664 S.W.2d 305, 310 (Tenn. Crim. App. 1983);
State v. McCray, 614 SW.2d 90, 94 (Tenn. Crim. App. 1981); see Tenn. R. Crim. P. 12(f).

Furthermore, the defendant made no objection to theidentification proceduresat trial. When
the trial court admitted the photographs used in the array into evidence the defendant made no
objection. At thetimethey wereadmitted, one of the photographs had Brian Pearson’ s name at the
bottom. After Ms. Lumpkin testified that Brian Pearson’s name was not on the photograph when
she identified him asthe seller at the Drug Task Force office, the defendant objected, arguing that
the photograph wasnot an original. Thetrial court ordered Mr. Pearson’ snameto be covered before
the photograph was passed to the jury. In his motion for anew trial and in his appellate brief, the
defendant now alleges that the out-of-court identification was so suggestive that it deprived him of
due process. His objection at trial challenged the authenticity of the photographs admitted into
evidence. The defendant may not object on one ground and then assert anew or different theory to
support the objection in the motion for new trial or on appeal. State v. Adkisson, 899 S.W.2d 626,
634-35 (Tenn. Crim. App. 1994).

1. THE TRIAL JUDGE ENTERING THE JURY ROOM

Thedefendant al so contendsthat thetrial judge entered thejury room at some point. Hissole
support for this contention is areference to the transcript of his motion for anew trial, which hedid
not include in the record on appeal. He provides no reference to the record he submitted. It isthe
duty of the appellant to prepare arecord that conveysafair, accurate, and complete account of what
transpired in the trial court with respect to the issues that form the basis of the appeal. T.R.A.P.
24(b); Statev. Miller, 737 S\W.2d 556, 558 (Tenn. Crim. App. 1987). Generally, when the record
failsto include relevant proceedings or documents, we must presume thetrial court’sruling on the
issue to be correct. State v. Bennett, 798 S.W.2d 783, 789-90 (Tenn. Crim. App. 1990).




Based on the foregoing and the record as a whole, we affirm the judgment of conviction.

JOSEPH M. TIPTON, JUDGE



