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OPINION

The defendant was convicted of two counts of aggravated child abuse of achild six years of
age or less for choking the victim, W.R.,* with a dog leash and hitting him on his buttocks with a
wooden board, both incidents occurring on June 16, 2000. Thevictim testified hewassix yearsold
at the time of trial and four or five years old when the events occurred. He stated that when the
incidents occurred, he was living with his grandmother, his mother, and “ Johnnie.”

The victim testified that on one occasion while he and “Johnnie” were alone inside the
residence, “ Johnnie” placed adog leash around hisneck and instructed himto stick hisfingersdown

1I n accordance with this court’s policy, we refer to victims of child abuse by their initials.



histhroat. “Johnnie” then yanked the dog leash around the victim’s neck “four or five. . . maybe
ten” times. The victim stated “[i]t hurt and felt like some blood was getting [sic] to . . . bust out.”
Hethenfell onthefloor. Thevictim testified hisneck was bruised asaresult, and he denied causing
the injuries himself.

Thevictim testified that on the sameday, “ Johnni€” spanked him on his buttocks with ablack
shelf from the entertainment center. He stated “ Johnnie” spanked him with the board “[a] lot of
times,” and each time “Johnnie” spanked him, he fell on the floor. The victim further stated the
spankings “hurt” and caused bruises on his buttocks. He testified “ Johnnie” was the only person
who ever spanked him with the board. Although the victim was unable to identify the defendant as
“Johnnie” at trid, he stated only one person named “Johnnie” ever lived with hisfamily.

Lydia Roberts, the victim’'s grandmother, testified that during the summer of 2000, the
defendant and Pamela Raoberts, her daughter and the victim’ smother, dated, and the defendant lived
with them for several weeks. She stated that on Thursday, June 15, 2000, she did not observe any
bruises on the victim. On the morning of June 16th, the mother drove her towork while the victim
was il deeping. After the mother drove the grandmother back to her residence that afternoon, the
mother, the defendant, and thevictim went toamovie, and the grandmother only observed thevictim
from a distance while he was sitting inside the vehicle. The grandmother was sleeping when they
returned to the residence later that night.

The grandmother testified that on Saturday morning, June 17th, while the victim was eating
breakfast, she observed bruisesin the shape of ahand print on theleft side of the victim’sface. She
further observed that the inside of the victim’s ear was purple, and there were scratches and bruises
on his neck. When the grandmother attempted to question the victim regarding the injuries, he
refused to talk about them. The grandmother testified the mother attempted to “explain away” the
injuries by telling her that while the victim was outside, he became tangled in the dog’ s leash and
fell. The grandmother stated that had the victim fallen after being caught in the leash, hisknees and
hands would have been scratched from the gravel in the driveway. She then called the Department
of Children’s Services (DCS) regarding the bruises on the victim’ s neck and her suspicionsthat the
defendant caused the injuries, but DCS did not respond.

The grandmother testified that on Tuesday, June 20th, while helping the victim in the
bathroom, she discovered bruises on his buttocks. She stated that * his whole bottom was bruised,
up his back a little bit, and down a little lower on his legs.” The victim then told her that the
defendant had spanked him with ablack shelf taken fromthe entertainment center. Thegrandmother
stated the victim also informed her that his neck injuries were caused by a dog leash, which the
defendant had placed around his neck. The grandmother stated she had two similar “thick, nylon-
type” leashes, which she used when walking her dog. Shetestified that after the victiminformed her
about the causes of hisinjuries, she again called DCS, and a case worker responded. She further
stated that the victim never indicated that his mother caused the injuries; rather, he identified the
defendant as the sole perpetrator.



The grandmother testified the victim had not seen the defendant since June 2000. Shestated
that in June 2000, the defendant wore earrings, had a shaved head, and dressed differently. His
appearance had changed at thetime of trial.

Detective Jana Buse Fadigan, who investigated the dlegations, testified she spoke to the
defendant over the telephone on June 26, 2000. The defendant informed her that he believed the
victim’s mother caused theinjuries. He stated that while he was in the shower, the victim became
tangled in aleash while playing outside and sustained injuries to hisface and neck. The defendant
testified that when the mother returned home and discovered what the victim had done, she spanked
him twice on the buttocks with her hand and sent him to his room.

Detective Fadigan testified she later interviewed the defendant at the police station on July
10th. Duringthisinterview, the defendant stated hewas|eft alone with the victim for approximately
two hourswhilethe mother ran errands. While he wastaking ashower, he heard a“gagging’ noise.
The victim then ran into the bathroom and attempted to vomit into the toilet. The defendant then
retrieved a wet rag for the victim and set him on the couch where he watched television until the
mother returned. The defendant informed the mother what the victim had done and returned to the
shower. The defendant stated that whilehewasin theshower, he heard the mother spank the victim
twice with her hands and with a black board from the entertainment center. The defendant denied
spanking the victim.

Detective Fadigan testified she interviewed the victim outside of the presence of his mother
and his grandmother. Thevictim informed her that “ Johnnie” had caused the injuries.

Dr. Christopher Greeley, a pediarician, testified he reviewed phaotographs of the victim’'s
injuries. He described the bruises on the victim’s buttocks as “extensive” and “quite deep.” Dr.
Greeley opined theseinjurieswere unlikely sdf-inflicted or accidental. He stated the bruiseson the
victim’s buttocks were consistent with being struck repeatedly by a board. He further stated the
victim likely experienced discomfort in sitting or walking until the injuries healed.

Dr. Greeley testified the victim’s bruises, which spanned around his neck, were consistent
with aleash being pulled around his neck. He opined that theseinjurieswere unlikely self-inflicted
or theresult of an accident. Dr. Greeley stated the force of pulling an object around aperson’ s neck
could cause the person’ s carotid artery and windpipe to collapse, which could result in either brain
damage or death. Dr. Greeley further opined that the bruisingto the victim’ s ear was cons stent with
being hit on the side of the head, and such bruising was rarely accidental.

Deborah Pigman, the DCS caseworker who investigated theall egations, testified sheinitially
interviewed the victim outside the presence of his mother and grandmother. During theinterview,
the victim informed her that while he and the defendant were alone at the residence, the defendant
spanked him for sticking his fingers down his throat, kicked him, and choked him with the dog’'s
leash. Pigman stated that in subsequent interviews, the victim never indicated anyone other than the
defendant caused the injuries.



Pigman testified she was present during the detective's interview with the defendant. She
stated the detectiveinformed the defendant that he was the primary suspect regarding the allegations
and made him aware of thetimeframeinwhich theinjuriesoccurred. Pigmantestified thedefendant
never told them that he was out of town when the incidents occurred.

Pamela Roberts, the victim’s mother, testified that on Friday, June 16th, she left thevictim
alonewith the defendant for approximately two and one-half hourswhilesheran errands. When she
returned to the residence between 1:00 and 2:00 p.m., she observed bruises on the victim’ sface and
neck. Themother stated that when she questioned the victim in the defendant’ s presence, thevictim
stated he had gotten tangled in the dog' sleash. Thedefendant gave the mother the same explanation
regarding the cause of the victim’sinjuries. The mother stated she, the victim, and the defendant
went to the movies shortly after she drove the grandmother home from work and returned to the
residence while the grandmother was sleeping.

The mother testified she did not observe the bruises on the victim’ s buttocks until Sunday,
June 18th, after the grandmother had observed them. She stated that after the victim spoke to the
police, hetold her that the defendant had caused the injuries to his neck, face, and buttocks.

The mother testified that on the morning of June 16th, she spanked the victim three to four
timeson hisbuttockswith her hand. She stated the victim whined but did not cry. Shefurther stated
shedid not spank the victim hard enough to cause the bruises. The mother denied ever spanking the
victim with the black shelf.

Themother testified that when she confronted the defendant with the all egations, headmitted
he caused the injuries. However, he stated she should admit to causing the injuries because she
would receive alesser sentence.

The mother stated that in June 2000, the defendant wore earrings, shaved his head, and
appeared different than he did at trial. She further stated the defendant was the only person the
victim referred to as “ Johnnie.”

The defendant testified he dated the victim’ s mother for afew months and spent the night at
her resdence on severd occasions. He stated he and the mother broke up on Easter in 2000. The
defendant stated that although he often played with the victim, he did not spank or otherwise
disciplinehim. Hefurther stated he observed the mother spank the victimon several occasionsusing
her hands, a belt, and a black board from the entertainment center.

The defendant testified that on Easter Sunday, April 23, 2000, he observed an injury to the
victim’ s neck, whichwas similar to the bruises depicted in the photographs. He stated the incidents
to which hereferred during the interview with the detective occurred a few weeks prior to Easter.
The defendant mai ntained that when the detective interviewed him, she never informed him that she
was referring to the events which occurred on June 16, 2000.



Thedefendant testified that on Tuesday, June 13th, hetraveled to Bowling Green, K entucky,
to visit hisfather, who was remodeling a Wal-Mart store. On Friday, June 16th, the defendant, his
father, TysonHall, and two other employeesatelunchtogether. After running errands, the defendant
left Bowling Green at approximately 4:00 p.m. and arrived a his residence between 6:00 and 6:30
p.m. The defendant testified that on Sunday, June 18th, his cousins were killed in a car accident.

Wayne Raymond Reeves, the defendant’ sfather, testified that from May until July 2000, he
wasin Bowling Green, Kentucky, remodelingaWal-Mart store. He stated thedefendant visited him
during the week prior to June 18th. On Friday, June 16th, Reeves, the defendant, and Tyson Hall,
Reeves' supervisor, ate lunch together, and the defendant remained with Reeves until 3:00 or 4:00
p.m. Reeves stated he saw the defendant later that night at the Reevesresidencein Tennessee. On
June 18th, they discovered that two family members had been killed in acar accident.

TysonHall testified that whileworking at Bowling Green, he met the defendant and atelunch
withhimand ReevesonaFriday. Although Hall could not recall the specific date, he stated that two
dayslater on Sunday, Reeves informed him that he had adeath in the family.

Thejury convicted the defendant of two counts of aggravated child abuse of achild six years
of ageor less, ClassA felonies. See Tenn. Code Ann. 8§ 39-15-402(b). Thetrial court sentenced him
as aviolent offender to twenty years on each count to be served concurrently.

. SUFFICIENCY

The defendant contends the evidence was insufficient to support the convictions. We
disagree.

A. Standard of Review

When an accused challenges the sufficiency of the convicting evidence, our standard of
review is whether, after reviewing the evidence in a light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond areasonabl e doubt.
Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Thetrier of
fact, not this court, resolves questions concerning the credibility of the witnesses, the weight and
value to be given the evidence as well as all factual issues raised by the evidence. State v. ElKins,
102 S.W.3d 578, 581 (Tenn. 2003). Nor may this court reweigh or re-evauate the evidence. State
v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). On appedl, the state is entitled to the strongest
legitimate view of theevidenceand all inferencestherefrom. 1d. Becauseaverdict of guilt removes
the presumption of innocence and replacesit with apresumption of guilt, the accused hasthe burden
inthiscourt of illustrating why the evidenceisinsufficient to support the verdict returned by thetrier
of fact. Statev. Tugale 639 S.W.2d 913, 914 (Tenn. 1982).




B. Analysis

Asapplicableto thecaseat bar, aperson commitsaggravated child abuse, who “knowingly,
other than by accidental means, treats achild . . . in such amanner asto inflict injury,” and the act
isaccomplished through the use of a“deadly weapon.” Tenn. Code Ann. 88 39-15-401(a), -402(a).
If the abused child is six years old or less, the offenseisaClass A felony. 1d. § 39-15-402(b). A
“deadly weapon” is “anything that in the manner of its use or intended use is capable of causing
death or serious bodily injury.” 1d. 8 39-11-106(a)(5)(B).

The defendant was convicted of one count of aggravated child abuse through the use of a
deadly weapon for hitting the victim repeatedly with a wooden board. The second count of
aggravated child abuse through the use of a deadly weapon relates to the incident during which the
defendant choked the victim with a dog |eash.

The victim testified that while he and “Johnnie” were alone in the victim’'s residence,
“Johnnie” placed adog |eash around hisneck and repeatedly choked him causing bruisesaround his
neck. Thevictim stated hefelt asif “some blood was getting [sic] to. . . bust out.” Hetestified that
on the same day, “Johnnie” spanked him multiple times with a black board taken from the
entertainment center. Thevictim stated hefell on the floor each time he was hit, and he had bruises
on his buttocks as a result of the spankings. Our review of the photographs clearly reveals these
bruisesare certainly not normal injuries one would expect to see on achild. The photographs of the
buttocks depict excessive discoloration that extends all the way across both buttocks.

The victim’s mother and grandmother testified regarding the bruises they observed on the
victim after he had been left alone with the defendant on June 16th. The victim’'s mother, his
grandmother, the detective, and the DCS caseworker stated the victim maintained that the defendant
caused theinjuries. Thevictim’s mother stated the defendant confessed to the offenses and wanted
her to taketheblame. Dr. Greel ey testified that theinjurieswere unlikely accidental or self-inflicted;
that the injuries were consistent with the victim’ s explanation asto how they were caused; that the
bruises on the victim'’ s buttocks were extensive; and that the force of the choking could have caused
the victim’ swindpipe or an artery to burst, resulting in brain damage or death. Further, the wooden
board and the leash, due to the manner of their use, were capabl e of causing serious bodily injury.
SeeTenn. Code Ann. 839-11-106(a)(5)(B). Inviewing theevidencein alight most favorableto the
state, we conclude the proof presented at trial was sufficient to support the defendant’ s convictions
for aggravated child abuse.

The defendant contends the victim was not subjected to a meaningful examination at trial
regarding his ability to distinguish between the truth and alie. However, the defendant failed to
object on this basis at trid. By failing to make a contemporaneous objection to testimony, a
defendant waives appellate consideration of the issue. State v. Alder, 71 S.W.3d 299, 302 (Tenn.
Crim. App. 2001); State v. Thompson, 36 S.W.3d 102, 108 (Tenn. Crim. App. 2000). Regardiess,
thevictim testified he knew the difference between the truth and alie; that he would be punished for
telling alie; and that he would tell thetruth while testifying. This argument is without merit.
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The defendant next identifies various inconsistencies in the victim’s testimony. However,
these alleged inconsistencies involve the credibility of the witness, which is within the exclusive
purview of the jury asthetrier of fact. Thisargument is without merit.

The defendant argues that although Dr. Gregley was a qualified expert in the area of
pediatrics, he was not qualified as an expert in the area of bruising and, therefore, testified beyond
the scope of his expertise. However, the defendant failed to object onthisbasis at trial. Therefore,
thisargument iswaived. See Alder, 71 SW.3d a 302; Thompson, 36 SW.3d at 108.

The defendant next claimsthat the jury’ s verdict was based upon speculation and inferences
drawnfrominferences. Insupport of thisargument, the defendant notes hisalibi defense. However,
the defendant presented this aibi defense to thejury, who, asthe exclusivetrier of fact, rejected the
defense and convicted the defendant of the charges. See Forbes v. State, 559 SW.2d 318, 324
(Tenn. 1977). We are not at liberty to set aside this credibility determination.

Finally, the defendant contends the evidence was insufficient to establish the victim’s age
at the time the offenses occurred. We note that in discussing the e ements of the offenses with the
trial court prior to closing arguments, defense counsel conceded that the victim’s age was not an
issue. Regardless, the victim testified he was six years old at the time of trial and four or five years
old when the offenses occurred. We conclude this evidence is sufficient to establish that the victim
was six years old or less when the offenses occurred.

I1. PHOTOGRAPHS

The defendant contendsthetrial court erred in admitting certain photographsof thevictim’'s
injuries. We disagree.

Tennessee courts follow a policy of liberdity in the admission of photogragphsin both civil
and criminal cases. See State v. Banks, 564 S.\W.2d 947, 949 (Tenn. 1978) (citations omitted).
Accordingly, “the admissibility of photographs lies within the discretion of the trial court” whose
ruling “will not be overturned on appeal except upon aclear showing of an abuse of discretion.” Id.
Notwithstanding, a photograph must be found relevant to an issue at trial with its probative value
outweighing any prejudicid effect beforeit may be admitted into evidence. See Statev. Vann, 976
S.W.2d 93, 102 (Tenn. 1998). Notwithstanding this broad interpretation of admissibility, evidence
that is not relevant to prove some part of the prosecution’s case should not be admitted solely to
inflame the jury and prejudice the defendant. Banks, 564 S.W.2d at 951.

Five photographs of the victim’s injuries were admitted at trial. Two of the photographs
illustrate the bruises on the victim’ s neck, while three of the photographs depict the bruises on his
buttocks. We note that on appeal, the defendant fails to identify which photographs were
erroneously admitted.



Prior to trial, the defendant filed a motion in limine seeking to limit the state to one
photograph depicting the injuriesto the victim’ s buttocks and one photograph depicting theinjuries
to hisneck. In denying the motion, the trial court found that the photographs were not misleading
or gruesome, and their probative value was not outwei ghed by the danger of unfair prgjudice. Inits
order denying the defendant’s motion for new trial, the trial court noted that each photograph
illustrated a different portion of the victim'’sinjuries, and the photographs were not cumulative.

During trial, the defendant objected to the admissibility of a photograph of the victim’'s
spread buttocks. In overruling the objection, the trial court noted that the photograph depicted a
different degree of theinjuryinthat it showed morerednesstoward theinner portionsof thebuttocks
than what was depi cted in the other photographs. Thetrial court then found that the photograph was
neither misleading nor unduly gruesome, and its probative value was not substantially outweighed
by the danger of unfair prejudice. Initsorder denyingthe defendant’ s motion for new trial, thetrial
court noted that the photograph illustrated the nature and severity of the injuriesand the amount of
force required to inflict the injuries.

We agreewith thetrial court’ sfindings. Each photograph isrelevant to illustrate the nature
and severity of the injuries and the amount of force required to inflict the injuries. See Tenn. R.
Evid. 401. Moreover, Dr. Greeley testified the bruising illustrated in the photograph of thevictim’s
spread buttocks indicated that “a much more significant force” was involved. Furthermore, the
probative value of the photographsisnot substantially outweighed by the danger of unfair prejudice.
See Tenn. R. Evid. 403. Therefore, we conclude the trial court did not abuse its discretion in
admitting the photographs at trial .

Accordingly, we affirm the judgments of thetrial court.

JOE G. RILEY, JUDGE



