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OPINION

Factual Background

Initsorder granting the defendant’ smotion to suppress, thetria court made certain findings
of fact. Thecourt found that two Marshdl County police officers, accompanied by aMaury County
police officer, went to the defendant’ s home in Maury County where the Marshall County officers



placed the defendant under arrest. While at the defendant’ shome, aMarshall County police officer
advised the defendant that hewas under arrest, read him the arrest warrant, told him that the police
were going to take him to jail for questioning, and advised him of the amount of his bond. The
defendant was allowed to gather some personal itemsbefore leaving hishome. Thetrial court noted
that thereisafactual dispute regarding whether the police had any conversationswith the defendant
enroutetothejail. Theofficersclaim that they had no conversationswith the defendant during the
car ride, while the defendant claimsthat one of the police officersread him the arrest warrant again
and advised him that his cooperation would facilitate the process. The trial court refrained from
accrediting either version of the events.

After approximately thirty minutes from the time of his arrest, the defendant arrived at the
Marshall County Sheriff’s Department where hewastaken into adetective’ sofficefor questioning.
A detective then read the affidavit of complaint supporting the arrest warrant to the defendant. The
affidavit states, in pertinent part, that

on or about July 22, 2001 Charles Sawyer did rub the leg and vagind area of [the
child'] whois12 yearsold. Theincidence[sic] occurred at 1489 Bridlelane[sic] in
Chapel Hill. Thisdid occur in Marshall County, Tennessee.

The police officer who read the affidavit testified that the defendant responded to the reading of the
affidavit by making astatement. In the alleged statement the defendant admitted rubbing the leg of
the child, but denied touching her vagina area. While the defendant denies making any statement,
the court found that it was unnecessary to make afinding as to whether the defendant actudly did
respond to thereading of the affidavit by making astatement. Thetrial court did conclude, however,
that the police officers read the affidavit to the defendant only once and that this reading occurred
when the defendant was in the detective’ s office at the Marshdl County Sheriff’s Department. The
court also found that the police officers “made the defendant no promises [n]or attempted to
purposefully elicit a response from the defendant.”

The court then applied these facts to the law regarding custodial interrogation. The court
noted that therulesannounced in Mirandaand itsprogeny are only applicableif thedefendant isboth
in custody and beinginterrogated. Inthese custodial interrogation situations, the police officersare
required to apprise the defendant of his or her constitutional rights per Miranda, or any statements
madeby the defendant, regardlessof whether they werevoluntarily made, areinadmissible. Thetrial
court concluded that because the defendant was clearly in custody when the police read him the
affidavit of complaint, the admissibility of any statement stemming from that reading turns on the
issue of whether the reading of the affidavit was actud interrogation or the functional equivalent
thereof. Because the reading of the affidavit was not * spontaneous to [the defendant’s] arrest” but
was thirty minutes after his arrest, because the reading took place at the sheriff’s department, and
because the alegations contained in the affidavit were very specific, the court concluded that the

! The child’sname, whichisincluded in the actual affidavitof complaint, hasbeen omitted per the policy

of this Court to refrain from referring to underage victims of sexual abuse by name.
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police officer reading the affidavit should have known that the reading of the allegations was
“reasonably likely to elicit an incriminating response from the defendant.” Rhode Island v. Innis,
446 U.S. 291, 301 (1980). Accordingly, thetrial court found reading the affidavit of complaint to
be the functional equivalent of interrogation and any statements made in response to that reading
must be suppressed.

Asnoted above, the state filed an interlocutory appeal challenging the propriety of the trial
court’ sgrant of the defendant’ s motion to suppress. The statearguesthat thetrial court improperly
granted the defendant’ s motion because the defendant made a spontaneous statement that was not
responsive to police action. We respectfully disagree and accordingly affirm the trial court’s
suppression of the defendant’ s alleged statement.

Standard of Review for Motionsto Suppress

Our standard of review for atrial court’ sfindings of fact and conclusions of law on amotion
to suppress evidence is set forth in State v. Odom, 928 SW.2d 18 (Tenn. 1996). Under this
standard, “atrial court’ sfindings of fact in asuppression hearing will be uphed unlessthe evidence
preponderates otherwise.” Id. at 23. Asis customary, “the prevailing party in the trid court is
afforded the ‘ strongest | egitimate view of the evidence and all reasonable and legitimate inferences
that may bedrawn fromthat evidence.”” Statev. Carter, 16 S.\W.3d 762, 765 (Tenn. 2000) (quoting
State v. Keith, 978 S.\W.2d 861, 864 (Tenn. 1998)). Nevertheless, this Court reviews de novo the
trial court’ s application of the law to the facts, without according any presumption of correctnessto
those conclusions. See State v. Walton, 41 SW.3d 75, 81 (Tenn. 2001); State v. Crutcher, 989
S.W.2d 295, 299 (Tenn. 1999).

Custodial Interrogation

The Fifth Amendment to the United States Constitution guarantees an individual a right
againg self-incrimination, and in order to protect this right, the United States Supreme Court has
held that police officersinterrogating an individual in custody must first follow certain procedural
safeguards advising theindividual of hisor her rights under the Fifth Amendment. See Mirandav.
Arizona, 384 U.S. 436 (1966); Rhode Island v. Innis, 446 U.S. 291 (1980). In order to trigger this
regquirement, and individual must be both bein custody and be interrogated. See Innis, 446 at 301.
Custody has been defined by the Court as a situation in which a suspect has been placed under
formal arrest or has been “otherwise deprived of his [or her] freedom of action in any significant
way.” Miranda, 384 U.S. at 444. Interrogation may be both express questions or their functional
equivalent, i.e. “any words or actions on the part of the police (other than those attendant to arrest
and custody) that the police should know are reasonably likely to elicit incriminating information”
or any “practice that the police should know is likely to evoke an incriminating response from a
suspect.” Innis, 446 U.S. at 301.

Beforeinitiating a custodial interrogation, the police must advise individuals that they have
theright toremain silent; that any statement that they make may be used against them; that they have
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the right to the presence of an atorney during questioning; and that if they cannot afford to hire an
attorney, onewill be appointed to represent them. See Miranda, 384 U.S. a 444. Any statements
made during custodia i nterrogation without the benefit of these warnings areinadmissiblein court.
See Dickerson v. United States, 530 U.S. 428 (2000).

When reviewing whether thetrial court properly granted the defendant’s motion to suppress
in the instant case, we must first determine whether the defendant was subjected to custodial
interrogation before being advised of his rights under Miranda. The trial court found that the
defendant was unguestionably in custody at the time that he made the alleged statement. We agree
with the trial court’s finding. The defendant had been placed under formal arrest prior to being
transported to the sheriff’ s department where he made the alleged satement, and, as noted earlier,
the Supreme Court has defined custody to include situations in which the suspect has been placed
under formal arrest. See Miranda, 384 U.S. at 444. Indeed, the State does not dispute that the
defendant was in custody. Therefore, the disposition of this appeal turns on whether the police
action of reading thedefendant the affidavit of complaint supporting thearrest warrant i stantamount
to interrogation or its functional equivalent.

Thisissue of whether reading the affidavit in support of a defendant’ s arrest warrant to the
defendant when the defendant was arrested thirty minutes prior to the reading and while the
defendant was in a detective s office is one of first impression for this state. In its order, the trial
court cites several caseswith fact patternsthat are similar to those of the ingant case, but ultimately
found them all distinguishable from the facts of the instant case, concluding that the cases were
distinguishable because the defendants in each case either made spontaneous statements that were
not the result of interrogation or its functional equivalent or made statements in response to the
reading of an arrest warrant, which does not contain the specific alegations that an affidavit in
support of an arrest warrant contains. The trid court concluded that the reading in a detective's
office of the affidavit in support of the arrest warrant, which is specific and reads as an accusdtion,
coupled with the thirty or more minute delay between the defendant’ s arrest and the reading of the
affidavit, indicated that the police should have known that their action wasreasonably likely to elicit
an incriminating response. See Innis, 446 U.S. at 301.

In the 2001 case of State v. Walton, 41 S.W.3d 75 (Tenn. 2001), our supreme court visited
theissue of when Mirandawarnings are required, articul ating the rationalefor these warnings. See
id. at 81-82. The court explained that the prophylactic rules set forth in Miranda were designed to
protect one’ sright against self-incrimination. Seeid. Our federal constitution has codified thisright
initsFifth Amendment, which providesthat “[n]o person. . . shall be compelledin any criminal case
to be witness against himself.” U.S. Const. art. V. The analogous provision in Tennessee' s gate
congtitution is set forth in Article I, section 9, which guarantees that “in all criminal prosecutions,
the accused . . . shall not be compelled to give evidence againgt himsdlf.” Tenn. Const. art. |, 8 9.
Asthe supremecourt reiterated in Walton, the court hastraditionally interpreted the anal ogous state
provision to be no broader than its federal counterpart. However, “one ‘significant difference
betweenthesetwo provisionsisthat thetest of voluntarinessof confessionsunder Articlel, [section]
9 is broader and more protective of individual rights than the test of voluntariness under the Fifth
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Amendment.” Walton, 41 S.W.3d at 82 (quoting Statev. Crump, 834 S.W.2d 265, 268 (Tenn. 1992)
(citing State v. Smith, 834 S\W.2d 915 (Tenn. 1992)). Thus, when reviewingtheissuepresentedin
the instant appeal, we will examine the state action carefully, mindful of the broader protection
afforded an individual’ s right against self-incrimination under Tennessee law.

Initsorder granting the defendant’ smotion to suppress, thetrial court noted that it had failed
to find analogous case law that would be instructive regarding the appropriate disposition of the
defendant’ s motion. We have thoroughly researched theissue, aswell, and have similarly failed to
find analogous case law in this jurisdiction or others. We find that the case law discovered in our
research is distinguishable from the instant case because the facts underlying each case reflect
situations in which ether (@) the defendant initiated a conversation with the police after being
advised of his or her rights per Miranda, (b) the defendant made the statement at issue after being
advised of the general chargesaga nst him, asopposed to aspecific accusation such as one contained
inan affidavitin support of an arrest warrant, or (c) the defendant made a spontaneous statement that
was not responsive to police action. After summarizing the facts of each case in each of these
categories, we will then address how, under the totdity of the circumstances, the police action at
issue herewasthe functional equivalent of custodial interrogation and not a spontaneous statement,
a statement initiated by the defendant, or a statement made in response to being informed of the
genera charges against the arrestee.

Turning first to a case in which the defendant initiated a dialogue with police rather than
responding to policeinterrogation, in Statev. Jones, 49 P.3d 273 (Ariz. 2002), the Arizona Supreme
Court held that the defendant waived his Miranda rights when he initiated a conversation with the
police. Seeid. at 278. Although the defendant had been previously advised of his rights under
Mirandaand had requested counsel, thedefendant’ ssubsequent insi stencethat apolice officer speak
with him about his crime was a voluntary initiation of a post-Miranda discussion. See id.
Accordingly, the court found that any statements stemming from this conversation were properly
admitted at trial. Seeid. at 278-79. Conversely, policeinitiation of interrogation after a defendant
hasinvoked hisor her rights under Mirandawarrants suppression of any statements stemming from
that initiation. See, e.q., Edwardsv. Arizona, 451 U.S. 477 (1981); United Statesv. Ortiz, 177 F.3d
108, 109-10 (1st Cir. 1999); United Statesv. Tyler, 164 F.3d 150, 154 (3“ Cir. 1998).

Intheinstant case, the defendant did not i nitiatedi scussionswith police after having invoked
hisrights under Miranda. Hewas not advised of hisMirandarights until after he made the alleged
statement he sought to suppress, and once he was advised of his Miranda rights, he immediately
invoked hisright to have counsel present during hisinterrogation, arequest that theMarshall County
Sheriff’ sDepartment honored. Onthese bases, wefind theabove caselaw inapplicableto theinstant
case.

Turning next to casesin which the defendant made astatement in responseto being informed
of the general charges against him or her, in Norman v. Commonwesalth, No. 2925-99-1, 2000 WL
1693974 (Va. Ct. App. Nov. 14, 2000), the Virginia Court of Appeals held that police telling a
defendant of the general charges pending against him was not the functional equivalent of
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interrogation because such action was not reasonably likely to elicit an incriminating response. See
id. at *3-*5 (citing Gates v. Commonwealth, 516 S.E.2d 731, 733 (Va. Ct. App. 1999) (holding
same)). Similarly, in People v. Edley, 272 N.E.2d 269 (N.Y. App. Div. 2000), the New Y ork
Supreme Court held that merdy informing the defendant of ageneral accusation against him first
at the time of his arrest and subsequently in response to the defendant’ s question about the reason
for his detention was neither interrogation nor its functional equivalent. Seeid. at 269. Last, in
United Statev. Barnes, 195 F.3d 1027 (8" Cir. 1999), a police officer informed the defendant of the
pending charges against him, to which the defendant responded that his actions were legal and did
not constitute a crime. The Eighth Circuit held that this action was not reasonably likely to elicit an
incriminating response and therefore was not the functional equivalent of an interrogation in
violation of Miranda. Seeid. at 1029.

In the instant case, the action which evoked the alleged statement that the defendant seeks
to suppress was not made by the defendant in response to having been told of the charges against
him. The defendant was apprised of the charges against him at hishome somethirty minutes before
he made the statement at issue, and neither the police nor the defendant alege that the defendant
made a statement in response to that action. The defendant allegedly made the statement at issue
after a police officer read the specific dlegations contained in the affidavit supporting the
defendant’ sarrest warrant. Because these all egations were specific, naming the alleged victim, the
defendant’s alleged criminal actions, and the alleged date and place of this crime, and were not
general in nature, naming only the defendant’ sindicted offenseof aggravated sexual battery, wefind
that the defendant’ s case is distinguishable from those discussed above.

Turning finally to casesin which adefendant made a voluntary statement unresponsive to
police action, in State v. Land, 34 SW.3d 516 (Tenn. Crim. App. 2000), this Court refused to
suppress the unsolicited statement volunteered by a defendant who had been arrested by a police
officer severd daysearlier and who encountered this police officer inthe hallway of acourt building
while awaiting his appointed counsel. Seeid. at 524-25. This Court held that the police action
involved, the police officer’s mere presence in the vicinity of the defendant, did not constitute
interrogation. Seeid. The defendant’ s statement was not made in response to the police officer’s
action and therefore did not trigger the officer's duty to first advise the defendant of his
congtitutional rights. Seeid. In another Tennessee case, State v. Cyrus Wilson, No. 01C01-9408-
CR-00266, 1995 WL 676398 (Tenn. Crim. App. at Nashville, Nov. 15, 1995), the state successfully
sought to introduce astatement made by the defendant before he committed the murder at issue. See
id. at *1. The defendant stopped a police officer to report that thevictim had stolen hiscar. Seeid.
ThisCourt held that the defendant’ s statementsto the police officer were not the product of custodial
interrogation, but wererather avoluntary, spontaneously-made statement. Seeid. at * 3; c.f. Walton,
41 S.W.3d at 85 (holding that when a defendant makes aninitial voluntary statement, the voluntary
statement does not trigger Miranda, but any follow-up questionsin responseto that initial statement
do require that the defendant be Mirandized first if the police have reason to believe that the
guestionsarereasonably likely to elicit anincriminating response). Thus, thisCourt heldthat thetrial
court properly denied the defendant’ smotionto suppressthis statement. See CyrusDeville Wilson,
1995 WL 676398, at * 3.




Similarly, inother jurisdictions, courtshaverefused to suppress spontaneous statements made
by a defendant who was not first informed of his or her rights under Miranda. 1n Peoplev. Fisher,
420 N.W.2d 858 (Mich. Ct. App. 1988), the Michigan Court of Appeals held that a defendant’s
statement to a police officer made immediately after the defendant’ s arrest when the police officer
had only asked the defendant his name was a spontaneous voluntary statement that did not trigger
the police officer’s duty to advisethe defendant of hisrightsunder Miranda. Seeid. a 862-63. In
the Pennsylvania Superior Court case of Commonwealth v. Avondet, 654 A.2d 587 (Pa. Super. Ct.
1995), the court held that the defendant’ s statement made shortly after his arrest after he had been
apprised that he was charged with rape was spontaneously made and therefore should not be
suppressed as a statement made without the benefit of Mirandawarnings. Seeid. at 590.

These cases dl addressthe admissibility of statementsthat were not the product of custodial
interrogation, but were spontaneously made. The state argues that the defendant in the instant case
also volunteered the statement at issue; the defendant made the statement before the police began
their interrogation. We respectfully disagree. The trial court found that the police arrested the
defendant and transported him to their sheriff’s department before apprising him of his rights.
Therefore, the defendant had beenin custody for at |east thirty minutes before hewasread hisrights.
Upon his arrival at the sheriff’s department, police officers escorted the defendant into a police
detective' s office where the detective, who was sitting across the table from the defendant, read the
defendant the affidavit in support if hisarrest warrant. Thisaffidavit contained detailed allegations
supporting the defendant’ s arrest. Specifically, the affidavit stated that on or about a certain date,
the defendant rubbed the leg and vaginal areaof the alleged victim, who wastwelve-years-old at the
time of the incident. The affidavit also named the address and location where this alleged crime
occurred. After the police officer read the defendant the allegations in the affidavit, the defendant
allegedly responded that he had rubbed the victim’sleg, but not her vaginal area. The police then
read the defendant hisrights, at which timethe defendant requested an attorney and the police ceased
the interrogation.

When determining whether police conduct isindeed interrogation or itsfunctional equivalent,
the intent of the police officers who made the statement or performed the questionable conduct is
arelevant factor; however, the focus of our inquiry should be on the defendant’ s perception of the
statement or conduct. See Innis, 446 U.S. at 301-02. Specifically, we must inquire whether the
police conduct was conduct reasonably likely to elicit an incriminating response from the defendant.
Seeid. at 301. Wefind that the specific nature of the allegations read to the defendant is such that
itisunlikely that anindividual would remain mute and refrain from responding to these accusations.
Moreover, because the police had informed the defendant some thirty minutes earlier of the general
nature of these charges and that he would be questioned at a later time, we conclude that the
defendant could have reasonably assumed that since he had now arrived a the sheriff’ s department,
had been seated in a detective’ s office, and was being told of the specific allegations supporting his
arrest, the police had begun their interrogation of him and that some response was expected from
him.



Indeed, apart from Mirandaconsiderations, silence in theface of such adamning accusation
asthat contained in the affidavit of complaint might under some circumstances be considered as a
tacit admission of the truth of the accusation thus constituting an exception to the hearsay rule. See
Cohen, Sheppeard, Paine, Tennessee L aw of Evidence, § 8.06 [4] [d] ( 4th ed. 2000). Furthermore,
the defendant’ s silencein the face of these accusations could, without Miranda warnings, might be
used to cross-examine himat trial should heelect to testify. SeeFletcher v. Weir, 455 U.S. 603, 606
(1982).

Conclusion

In summary, we bdieve that under the totality of the circumstances of this case the reading
of the affidavit of complaint was an action reasonable likely to elicit aresponse from the defendant
and therefore amounts to an un-Mirandized interrogation. As a result the trial judge properly
suppressed the defendant’s alleged statement. Accordingly, the judgment of the trial court is
AFFIRMED.

JERRY L. SMITH, JUDGE



