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OPINION
Factual Background

On the afternoon of April 11, 2002, four officerswith the Franklin Police Department were
on bicycle patrol on Natchez Street. After hearing “aloud bass sound,” which they believed to be
in violation of a Franklin noise ordinance, the four officers moved forward to the edge of the street
to investigate. They observed awhite SUV, the only vehicle on the street, approaching them. The
officers, al in uniform, raised their hands and yeled, “Stop! Police!,” in an attempt to stop the
moving vehicle. Thethree officers, who testified at trial, stated that, as the SUV was parallel with



them, the Appellant |ooked over at them with ashocked or surprised look on hisface. The Appellant
then increased his speed and continued down the street. The four officers pursued the vehicle, with
at least two of the bicyde sirens activated, still ordering the Appellant to stop. The Appellant
continued on his course, ran one stop sign, and turned onto Strahl Street, at which time the officers
lost sight of the vehicle.

Patrol Officer Legieza, responding to thebicycleofficers call for assistance, spotted the SUV
and turned his patrol car onto Strahl Street. As he turned onto the street, he noticed that the
Appellant had parked his SUV on the wrong side of the street. He testified that he saw the
Appellant, who was approximately two feet from his SUV, running in between two houses. The
Appellant had left the engine running and thedriver’ ssidedoor open. AsOfficer Legiezaexited his
patrol car, the Appellant immediately began walking back towards him with hisarmsraised. The
four bicycle officersarrived and witnessed the Appellant wal king from the area between the houses
with hisarms raised. The Appdlant was placed in custody.

Officer Taylor began a search of the area and discovered a plastic bag of what was later
determined to be 3.4 grams of cocaine on the ground in the area that the Appellant had been seen
walking away from. Thebagwasnot coveredwith any debrisdespite beingfoundinapileof leaves.

OnMay 13, 2002, aWilliamson County grand jury returned atwo-count indictment charging
the Appellant with one count of felony evading arrest and one count of misdemeanor possession of
cocaine. After ajury trial, the Appellant was convicted as charged. A sentencing hearing was held
on November 26, 2002, and the Appe lant was sentenced, asaRange 111 persistent offender, to five
yearsfor felony evading arrest, which was ordered to run concurrent with an eleven-month and
twenty-nine-day sentence for misdemeanor possession of cocaine. The Appellant’smotion for new
trial was denied, with this appeal following.

Analysis

Thesoleissueraised by the Appellant on appeal isthe sufficiency of the evidence supporting
hisconvictionsfor felony evading arrest and misdemeanor possession of cocaine. Inconsideringthis
issue, we apply the rule that, where the sufficiency of the evidence is chalenged, the rdevant
guestion for thereviewing court is “whether, after viewing the evidence in the light most favorable
to the[State], any rational trier of fact could have found the essential elements of the crime beyond
areasonable doubt.” Jacksonv. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979); see also
Tenn. R. App. P. 13(e). Moreover, the State is entitled to the strongest legitimate view of the
evidenceand all reasonabl e inferences which may bedrawn therefrom. Satev. Harris, 839 S.\W.2d
54,75 (Tenn. 1992). All questionsinvolving the credibility of witnesses, the weight and valueto
be given the evidence, and all factual issues are resolved by the trier of fact. State v. Pappas, 754
S.W.2d 620, 623 (Tenn. Crim. App. 1987). This court will not reweigh or reevaluate the evidence
presented. State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978).



“A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the
witnessesfor the State and resolves al conflictsin favor of the theory of the State.” Satev. Grace,
493 SW.2d 474, 476 (Tenn. 1973). A jury conviction removes the presumption of innocence with
which adefendant isinitially cloaked and replacesit with oneof guilt, so that on appeal, aconvicted
defendant has the burden of demonstrating that the evidenceis insufficient. State v. Tuggle, 639
SW.2d 913, 914 (Tenn. 1982). Theserulesare applicableto findings of guilt predicated upon direct
evidence, circumstantial evidence, or acombination of both. State v. Matthews, 805 S.W.2d 776,
779 (Tenn. Crim. App. 1990).

Although aconviction may bebased entirely upon circumstantial evidence, Duchac v. Sate,
505 SW.2d 237, 241 (Tenn. 1974), in such cases, the facts must be “so clearly interwoven and
connected that the finger of guilt is pointed unerringly at the Defendant and the Defendant alone.”
Sate v. Black, 815 SW.2d 166, 175 (Tenn. 1991) (citation omitted). However, as in the case of
direct evidence, the weight to be given circumstantial evidence and “[t]he inferences to be drawn
from such evidence, and the extent to which the circumstances are consistent with guilt and
inconsistent with innocence, are questions primarily for the jury.” Marable v. Sate, 313 SW.2d
451, 457 (Tenn. 1958) (citations omitted).

A. Felony Evading Arrest

TheAppellant was convicted of evading arrest, aclassE felony, pursuantto Tennessee Code
Annotated § 39-16-603(b), which defines this offense as follows:

It is unlawful for any person, while operating a motor vehicle on any street, road,
alley or highway in this state, to intentionally flee or attempt to elude any law
enforcement officer, after having received any signal from such officer to bring the
vehicleto a stop.

Tenn. Code Ann. 8 39-16-603(b) (1)(1997). Thus, to sustain the conviction, the evidence presented
at trial must have shown, beyond areasonable doubt, that the Appellant: (1) was operating a motor
vehicle; (2) on astreet in thisstate; (3) received asignal from alaw enforcement officer to bring his
vehicle to astop; and (4) intentionally fled or attempted to elude the officer.

The Appellant does not arguethat the State failed to establish each of the el ements of felony
evading arrest, and we agree that each element was sufficiently established by the proof presented.
Rather, herelies on section (b)(2) of the statute, which providesthat “[i]t isadefense to prosecution
under this subsection that the attempted arrest was unlawful.” Tenn. Code Ann. 8 39-16-603(b)(2).
Assuch, he argues that “the State failed to prove beyond a reasonable doubt that the officerswere
attempting to lawfully arrest the [Appellant] when he failed to stop hisvehicle.” Hisargument on
appeal rests on the ground that the officers had no warrant for an arrest and that a violation of the
noise ordinance did not authorize an arrest. The Appellant’sargument ismisplaced. Section (b)(2)
does provide a statutory defense to a charge of felony evading arrest. However, for adefendant to
rely upon this section as adefense, it must be fairly raised by the proof at trial and submitted to the
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jury for its determination. Tenn. Code Ann. 8§ 39-11-203(a)-(d) (2003). The record before us
demonstrates that the Appellant did not rely upon this statutory defense a trial and presented no
proof to support itsexistence. Accordingly, the jury was not instructed upon this defense. Because
this defensewas not presented for determinationin the lower court, it may not beraised for the first
timeon appeal. Tenn. R. App. P. 36(a). Moreover, an appellant may not change theories from the
trial court to the appellate record. Satev. Alder, 71 SW.3d 299, 303 (Tenn. Crim. App. 2001).

B. Possession of Cocaine

The Appellant also alleges that his conviction for simple possession of cocaine, a class A
misdemeanor, was not supported by the evidence. Specificaly, the Appellant argues that, under a
theory of constructive possession, theevidencewasinsufficient to support the conviction. Heasserts
that the State relied only upon evidence that he came from the areawhere the drugs were found and
his mere presencein that location isinsufficient proof. He arguesthat the State faled to prove that
he exercised the requisite “dominion and control” over the drugs. We disagree.

To convict in this case, the State was required to prove that the Appellant knowingly
possessed a controlled substance. Tenn. Code Ann. § 39-17-418(a) (1997). Thereisno dispute as
to the nature of the substance found in the bag, as both the State and the A ppellant stipul ated that the
bag contained 3.4 grams of cocaine, a schedule Il controlled substance.

A conviction for the possession of drugs may be based upon either actual or constructive
possession. Sate v. Cooper, 736 SW.2d 125, 129 (Tenn. Crim. App. 1987). In discussing the
nature of constructive possession, this court has stated that, before a person can be found to
constructively possess drugs, it must appear that the person has*the power and intention at agiven
timeto exercise dominion and control over . . . [the drugs] either directly or through others.” State
v. Transou, 928 SW.2d 949, 956 (Tenn. Crim. App. 1996) (citation omitted). Mere presenceinthe
area where the drugs are discovered is not, standing alone, sufficient to support a conviction for
possession. Id.

Theelement of knowledge of the presence of acontrolled substance, for purposes of unlawful
possession, is oftentimes not susceptible to direct proof. However, knowledge may be
circumstantially proven by evidence of acts, statements, or conduct. Id. After examination of the
entirerecord, we conclude that the circumstantial proof was sufficient for arational jury to find that
the Appellant constructively possessed cocaine.

Herethe proof established that the Appellant attempted to elude police as they attempted to
stop hisvehicle. He was then seen running from his vehicle to the area where the bag of cocaine
wasfound. After running betweenthetwo houses, heimmediately turned and approached the officer
withhisarmsraised. Thedrugswerefoundinan areawhere officerstestified that they saw no other
people. The officersstated that two individual s, the owner of the house, and his guest, werein their
carsinthedriveway a thetime. However, the officers did not see either of theseindividualsin the



immediate vicinity wherethe drugs werefound. Finaly, the drugswere found in a plastic bag that
was located on top of debris. We find this evidence sufficient to support the conviction.

CONCLUSION
For theforegoing reasons, weconclude that the evidencewaslegally sufficient to support the

Appellant’s convictions for felony evading arrest and misdemeanor possession of cocaine.
Accordingly, the judgment of the Williamson County Circuit Court is affirmed.

DAVID G. HAYES, JUDGE



