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OPINION

The defendant, Angdee Love, was convicted of aggravated child abuse (Class A felony) of
her seventeen-month-old daughter. She was sentenced as a standard offender to the presumptive
sentence of twenty years in the Tennessee Department of Correction. Thisappeal timely followed.
The defendant contends on appeal that the evidence wasinsufficient to support the conviction, and
the trial court erred in alowing testimony by Dr. Lazar concerning the effects of acetone. The
judgment of thetrial court is affirmed.



Facts

Dr. LindaLazar, apediatric gastroenterologist, first saw thevictiminthiscase, BiancaCage,
in January of 1995, when thevictim wasten monthsold. Thevictim was having problems* spitting
up.” She was prescribed medication, but the problem persisted. Shortly thereafter, the victim had
an endoscopy performed, whichisaprocedure by which aflexibletubewith alensattached is placed
down the esophagus and into the stomach to allow adoctor to look for ulcers or anything € se which
would explain thevomiting. However, nothing wasfound. She also had abiopsy of her esophagus,
which came back normd. Later, the victim was hospitalized for an extended period of time with
vomiting and diarrhea. She would not tolerate oral feedings, so afeeding tube, known as a G-tube,
was surgically implanted into the victim’ sstomach. Thistubeallowed her to befed directly into her
stomach by the use of aspecial syringe. She also underwent surgery to prevent her from vomiting.
Thedoctor saw thevictim again in April of 1995, and she continued to have problemswith feeding.

The victim was readmitted to the hospital in September of 1995. At that time, she had
evidence of “bubbles of air” in the wall of her stomach and in the blood vessds of her liver. The
victimwas “extremely ill” and was placed in theintensive care unit for several days, where she was
under constant observation. The physicians were concerned that she might have a severe
gastrointestinal infection. Tests ran on the victim came back negative for infection.

Dr. Lazar saw the victim again afew days later after she had been moved to aregular room.
The victim was unresponsive, and she appeared limp. Her eyes were open, but they were deviated
to the right and were unresponsive. Her teeth were clinched, and her stomach “looked firm.” Dr.
Lazar drained the “ blood-tinged” stomach contentsthrough the tube. Dr. Lazar was concerned that
thevictim might be having ase zure, soshereferred her to Dr. Douglas Rose, apediatricneurologist.
The victim was returned to the intensive care unit and was given seizure medication.

After spending a few days in intensive care, the victim returned to normal and was again
placed in aregular room. The next day, she again had a seizure-like episode. Dr. Lazar observed
that the victim was limp, her teeth were clinched, and she was not responding to stimuli. The
victim’ s stomach appeared to bedistended. Dr. Lazar removed the stomach contents. The stomach
contentshad a*“funny smell,” like acetone or fingernail polish remover. Dr. Lazar sent the stomach
contentsto thelab for testing, which reveal ed the presence of acetone. A blood-acetonetest wasdso
performed, which revealed a blood-acetone ratio of 1:32. According to Dr. Lazar, acetone should
not normally be present in the bloodstream. Acetone is sometimes present when a person has
diabetes under poor control or a metabolism problem. However, the victim did not have diabetes
or any metabolism problem. Dr. Lazar testified that she was not an expert on the effects of acetone
onthebody. However, she researched the symptoms of acetoneingestion and discovered that it can
causea“seizure-likelooking appearance.” Dr. Lazar felt that, in her medical opinion, acetone could
have caused the victim’s symptoms.

Thevictimwastransferred back to the intensive care unit. Her conditionimproved, and her
acetonelevel dropped. On September 13, she was placed in aseizure monitoring room, which was
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under constant video surveillance. The doctors were unableto determine the cause of the seizures
and felt that video monitoring might help them understand how the seizures started and progressed.
Dr. Rose explained that the hospital hastwo seizure monitoring roomswith acontrol room between
them. There aretwo video cameras in each monitoring room, which show what is occurring inthe
roomson ascreen in the control room. The video screen also depictsthe EEG. The camerasrecord
continuously and are capable of recording in very low light. There is a marker button in the
monitoring room, which the parent isinstructed to press when an event occurs, to place atime mark
onthevideotape. Additionally, thereisatechnologistin the control room who watchesfor changes
in the patient and can switch between cameras.

Dr. Rose testified that when he explains the monitoring process to the parents, he usually
does not explain that the cameraswill still function even when the lights are turned off. Thevictim
was moved to the monitoring room on September 13, at approximately 2:00 in the afternoon.
Approximately two hoursafter the victim was moved to the monitoring room, Dr. Rose checked in
on the victim, who appeared to be doing fine. After leaving the victim’s room, he went into the
control room, where the technologist and a nurse were monitoring the situation. The technol ogist
noticed that the defendant turned off the lightsin the room and gppeared to be doing something to
thevictim. Hedirected Dr. Rose' sattention to themonitor. Thetechnologist switched to the close-
up view to get abetter look. The defendant opened the cap to the feeding tube and inserted asyringe
filled with some type of liquid. She emptied the contents of the syringe into the feeding tube and
walked away. Thedefendant looked towardsthe door several timeswhileinjecting thevictim. She
returned a few moments later and injected another full syringe of liquid into the infant. Seconds
later, the victim’ s condition changed. The victim turned suddenly to the right and drew up her legs.
The movement did not look normal to the doctor. The defendant then pushed the marker button.
Dr. Rose was concerned about what had just transpired and entered the room.

Dr. Rose asked the defendant several timesif the victim had received anything through her
feedingtube. The defendant responded “no” each time. Dr. Rose examined the victim and saw that
her eyeswere deviated to one side and that her abdomen was distended. He stepped out of the room
to order ablood-gastest and to call security. He then reentered the room and removed the cap from
the feeding tube. Bubbleswere coming out of the tube, which isnot normal. Dr. Rose smelled the
feeding tube and detected the smell of acetone or fingernail polish remover. Without commenting
on his suspicions, he then asked the defendant to smell the tube. She stated that it smelled like
fingernail polish remover. She then volunteered that it could not be anything that she had done
because she did not use fingernail polish remover. Dr. Rose continued to examinethe victimwhile
questioning the defendant. Her legs were “floppy,” and her eyes continued to be deviated to one
side. The victim’'s breathing pattern changed, and she started having gurgling sounds in her
breathing. Dr. Rose was concerned that her airway might close and that she could go into cardiac
arrest. Dr. Roseredized that the victim was in an emergency situation and that thechild wasat risk
of dying. He attached a syringe to the feeding tube and pulled out the stomach contents. He
immediately sent the gastric contentsto the lab for testing. The victim wasthen transferred to the
intensive care unit.



Dr. Rose and a social worker then confronted the defendant with the fact that she had been
observed givingthe victimasubstance through thefeeding tube. The defendant stated that she knew
the cameraswererecording thewholetime. She clai med that she had giventhe victimwater through
the feeding tube and nothing dse. Dr. Rose then received the lab results from the testing of the
gastric contents. They tested positivefor avery high level of acetone. Onthemorning of September
13, beforethe victim was moved to the monitoring room, she had ablood acetoneratio of 1:4. The
gastric contents had an acetone ratio of 1:1024. The victim’sblood acetoneratio at 4:00 the next
morning was 0.4 percent. Approximately five hourslater, her acetonelevel wasstill at 0.31 percent.
Dr. Rosestated that if he had not removed the stomach contentswhen he did, even more would have
been absorbed. A toxiclevel isconsideredto be 0.02 percent. Almost twelve hours after the event,
her acetonelevel wastwenty times higher thanwhat isconsidered to betoxic. Thevictim recovered
while in the intensive care unit.

Eric Cage, the victim'’s father, arrived at the hospital shortly after the event had occurred.
He and the defendant had been separated since 1993. He had beenwith the victiminthe monitoring
room earlier that day. Mr. Cageindicated that the victim wasfinewhen he saw her. Shewashaving
no problems breathing, her eyeslooked normal, and she did not have adistended stomach. Dr. Rose
took him aside and explained what had happened. At first, hewasin disbelief. Dr. Rose took him
into the control room and showed him the tape of the defendant injecting the victim. Mr. Cage left
the control room and went into the monitoring room. He looked through the defendant’ s bag and
found a nearly empty bottle of fingernail polish remover. Carl Baley and other hospital security
officersarrived on the scene afew minutes after being summoned by Dr. Rose. Mr. Cageturned the
bottle of fingernail polish remover over to security. Security also removed two syringes and a
hydrogen peroxide bottle from the room. The items were later turned over to the police.

The police turned the items over to a toxicology lab for testing. The gastric contents
contained acetone. Thefingernail polish remover bottle tested positive for acetone. There was no
acetonefound on the syringe tested or on the hydrogen peroxide bottle tested. The other syringe was
apparently lost. Harold Nichals, aforensictoxicologist, testified that onewould likely not detect the
presence of acetone on a syringe exposed to the air. He gated that acetone would evaporate in a
matter of minutes at room temperature. The gastric contents were apparently destroyed by the lab,
prior to trial.

Dr. Rose testified that, in his opinion, there was a direct relationship between what was
introduced by the defendant and the victim’sreaction. Water would not cause those symptoms. In
hismedical opinion, acetone caused the symptoms. Dr. Rosedid not know of any other medication,
condition, or anything that would account for the victim’s symptoms. Hetestified that the level of
acetone present in the victim after the defendant injected the substance could not have been present
when he saw the infant afew minutes earlier. He stated:

Acetone is rapidly absorbed in the body . . . . With that much acetone, | would not

have seen anormal baby when | walked into the room just before the - - the incident

of the syringes occurred. | would - - | would not have seen anormal child. So that

was my medical opinion. That was something that was introduced into the - - into
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the stomach. And from the stomach moved into thebody . . . . [Acetoneis] atoxin.
And it could well account for all the findings that | saw.

Mr. Cage has had custody of the victim ever since thisevent occurred. Thevictim’ sfeeding
tube was removed approximately six months after this episode. She has had no more seizure-like
episodes since that day.

The defendant testified at trial. She stated that she had never done anything to harm the
victim. She did not know how the fingernail polish remover got in her bag. She admitsturning off
the lights and injecting a substance into the child’' s feeding tube, but stated that it was only water.
She said that on the tape, she was|ooking & the television and not at the door while injecting the
victim. The defendant was found guilty of aggravated child abuse.

Analysis

The defendant contends on appeal that the evidence was insufficient to support the
conviction, and the trial court erred in alowing testimony by Dr. Lazar concerning the effects of
acetone. We first addressthe sufficiency of the evidence claim. When a defendant chalenges the
sufficiency of the evidence, the standard of review iswhether, after viewing the evidencein thelight
most favorable to the State, any rational trier of fact could have found the essential elements of the
crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia 443 U.S. 307, 319,
(1979); Statev. Evans, 838 S.W.2d 185, 190-91 (Tenn. 1992). On appeal, the Stateisentitled to the
strongest legitimate view of the evidence and all reasonable or legitimate inferences which may be
drawn therefrom. Statev. Elkins, 102 SW.3d 578, 581 (Tenn. 2003). ThisCourt will not re-weigh
the evidence, reevaluate the evidence, or substitute its evidentiary inferences for those reached by
thejury. Statev. Carey, 914 SW.2d 93, 95 (Tenn. Crim. App. 1995). Furthermore, in a criminal
trial, great weight is given to the result reached by the jury. Statev. Johnson, 910 S.W.2d 897, 899
(Tenn. Crim. App. 1995).

Onceapproved by thetrial court, ajury verdict accredits the witnesses presented by the State
andresolvesall conflictsinfavor of the State. Statev. Williams, 657 S.W.2d 405, 410 (Tenn. 1983).
The credibility of witnesses, the weight to be given their testimony, and the reconciliation of
conflictsin the proof are matters entrusted exclusively to the jury astrier of fact. Statev. Sheffield,
676 SW.2d 542, 547 (Tenn. 1984); State v. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App. 1996).
A jury’ s guilty verdict removes the presumption of innocence enjoyed by the defendant at trial and
raises apresumption of guilt. Statev. Tugdle, 639 S.W.2d 913, 914 (Tenn. 1982). The defendant
then bearsthe burden of overcoming thispresumption of guilt on appeal. Statev. Black, 815S.W.2d
166, 175 (Tenn. 1991).

The defendant first contends that the evidence was insufficient to establish that the victim
suffered“ seriousbodily injury.” A person commitsthe offenseof aggravated child abusewhen that
person knowingly, other than by accidental means, treatsachild under eighteen years of agein such
amanner asto inflict injury, and the act of abuse resultsin serious bodily injury. Tenn. Code Ann.
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88 39-15-401(a), 39-15-402(a)(1). If thechildislessthan sx years of age, theoffenseisaClass A
felony. Id. at -402(b). Seriousbodily injury isdefined asbodily injury which involves a substantial
risk of death, protracted unconsciousness, extreme physical pain, protracted or obvious
disfigurement, or protracted loss or substantial impairment of afunction of abodily member, organ,
or mental faculty. 1d. at -11-106(a)(34).

After viewing the evidence in the light most favorable to the State, any rational trier of fact
could have found that the victim suffered serious bodily injury. Dr. Rose testified that after the
victim was injected by the mother, her legs were “floppy” and her eyes were deviated to one side.
The victim’s breathing pattern changed, and she started having gurgling sounds in her breathing.
Dr. Rose was concerned that her airway might close and that she could go into cardiac arrest. Dr.
Rose realized that the victim was in an emergency situation and that the child was at risk of dying.
He attached a syringe to the feeding tube and pulled out the stomach contents. Dr. Rose then
received the lab results from the testing of the gastric contents.

The stomach contents tested positive for a very high level of acetone. On the morning of
September 13, before the victim was moved to the monitoring room, she had a blood acetoneratio
of 1:4. Thegastric contents had an acetoneratio of 1:1024. Thevictim’ sblood acetoneratio at 4:00
the next morning, almost twelve hours after the event, was 0.4 percent. Dr. Rose stated that if he had
not removed the stomach contents when he did, even more would have been absorbed. A levd of
0.02 percent is considered to be toxic. Her acetone level was twenty times higher than what is
considered to betoxic. Approximately five hours later, her acetone level was till at 0.31 percent.
Dr. Rosetestified that the victim was*® at very significant risk” when shewastransferred to intensive
care. Therecord supportsthejury sfindingthat the defendant’ sactionsinvolved “ asubstantial risk
of death.” Thisargument is without merit.

Thedefendant next contendsthat the evidence wasinsufficient to establish that the substance
injected into the victim was acetone. The defendant argues that there are problemswith the chain
of custody of the evidence (syringes, Somach contents, nail polish remover bottle, peroxide bottle)
after it left the hospital. We agree with the State’s argument that the defendant’s guilt was not
established by the later testing of items seized from the hospital that day. Therefore, the chain of
custody of those items has virtually no bearing on the defendant’ s guilt or innocence.

It is undisputed that the defendant turned off the lights and injected a liquid substance into
the victim. It isundisputed that shortly thereafter, the victim becameiill. It is undisputed that an
extremely high level of acetone was found in the victim’'s stomach contents that were removed
within minutes of the injections. It is undisputed that an dmost empty bottle of fingernail polish
remover was found in the monitoring room. It was certainly reasongble for the jury to find that the
substance injected by the defendant was acetone and that it a one caused the symptoms suffered by
thisinfant. Thisargument iswithout merit.

The defendant al so contends on appeal that thetrial court erred in allowing testimony by Dr.
Lazar concerning the effects of acetone ingestion on the body. When asked about the effects of
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acetone ingestion, Dr. Lazar stated that she was not an expert. The defendant objected to the
guestion, and thetrial court sustained the objection. However, thetrial court indicated that it would
alow it if aproper foundation was laid. Questioning continued, and the doctor stated that she had
researched the effects of acetone. The court then allowed her to testify that, in her medical opinion,
the presence of acetone “could well have caused these symptoms.”

Theadmission of evidenceisamatter entrusted to the sound discretion of thetrial court, and
thetrial court’ sruling on an evidentiary issuewill not be reversed absent aclear showing of an abuse
of that discretion. State v. Banks, 564 S.\W.2d 947, 949 (Tenn. 1978). The error will not result in
reversal “unlessthe error affirmatively appears to have affected theresult of the trial on the merits,
or considering thewholerecord, the error involves a substantial right which more probably than not
affected the judgment or would result in prejudice to the judicial process.” State v. Harris, 989
S.W.2d 307, 315 (Tenn. 1999) (citationsomitted). Evenif theadmission of thistestimony waserror,
it washarmless. Dr. Rosetestified that, in hisopinion, therewas adirect rel ationship between what
was introduced by the defendant and the victim’ sreaction. In his medical opinion, acetone caused
the symptoms. Dr. Rose did not know of any other medication, condition, or anything that would
account for the victim’s symptoms. Even without the testimony of Dr. Lazar regarding the effects
of acetone, Dr. Rose cameto the same conclusion. We cannot say that the admission of Dr. Lazar’'s
brief statement about the effects of acetone more probably than not affected the result of the trial.
Thisissueis without merit.

Conclusion
The evidence presented was sufficient to support the conviction, and any error in admitting

the testimony of Dr. Lazar concerning the effects of acetone was harmless. Based onthe foregoing
and the record as awhole, the judgment of the trial court is affirmed.

JOHN EVERETT WILLIAMS, JUDGE



