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OPINION
Background
On August 9, 1993, the petitioner was indicted on six counts, two relating to robbery and

assault, and four related to the murder, rape, and aggravated burglary of the victim, Anne Lou
Wil son:



Murder, Rape and Aggravated Burglary Counts:

(1) Premeditated first degree murder, in violation of Tennessee Code Annotated
section 39-13-202;

(2) Felony first degree murder (during the perpetration of burglary and/or rape), in
violation of Tennessee Code Annotated section 39-13-202;

(3) Aggravated rgpe, in violation of Tennessee Code Annotated section 39-13-502;
and

(4) Especially aggravated burglary, inviol ation of Tennessee Code Annotated section
39-14-404.

Robbery and Assault Counts:

(1) Robbery, in violation of Tennessee Code Annotated section 39-13-401;
(2) Assault, in violation of Tennessee Code Annotated section 39-13-101.

Facts

After ajury trial, the petitioner was convicted on June 4, 1994, of premeditated first degree
murder, aggravated rgpe, and aggravaed burglary. The proof as set out at the jury trial was
summarized by our supreme court as follows:

[W]ilson was last seen alive on Friday night, July 2,1993, by two friends who gave
her aride homefrom the West Tennessee Opry or “Boogie Barn.” According to the
proof at trial, Wilson, along with her two friends, regul arly attended the Boogie Barn
on Friday and Saturday nights. Wilson could not drive and would get aride to the
BoogieBarn with her daughter or her friends and would usually ride home with her
friends when the establishment closed at 11:00 p.m.

After dinner on July 2, Wilson's daughter dropped her off at the Boogie Barn.
Wilson rode home with her friends, arriving at goproximately 11:30 p.m. After
making arrangementsto pick her up the next evening and waiting until shewas safdy
inside her home, they left. The next day when her friends stopped by at the
designated time, Wilson was not waiting for them on the porch, aswas her habit, and
they were unable to get a response at the front door. Believing that Wilson had
decided to ride with her daughter, they continued to their destination, but Wilson
never arrived at the Boogie Barn that evening.

Wilson's daughter, Lottie McPherson, also testified that she was unable to contact
her mother by tel ephone on Saturday, July 3, but assumed her mother wasout visiting
friends. The next day, after atempting several times more to reach her mother by
phone, M cPherson became concerned and drove to Wilson’s hometo check on her.
When she arrived, M cPherson noticed that the mail had not been removed from the
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mailbox on Saturday. Fearing that her mother was physically ill, McPherson
proceeded to the front door with akey ready, but found that the door was not locked.
Upon entering the house, M cPherson saw her mother’ sbody lying inthe floor of the
bedroom, on theleft side of thebed. McPherson said her mother’ sskinwas cold and
there was blood all around her body. After seeing her mother, McPherson went
outside and called 911.

Upon arriving at the scene, police found Wilson’s partially nude body on the floor
to theleft of the bed. Wilsonwaslyingon her back, with her left arm over her head.
She had been stabbed numerous times and severely beaten. The front of her night
gown and panties had beentorn. A large amount of blood was on her head and chest.
Blood also was on her legs and armsand at various placesin the room, including on
the carpet and bed. Investigating officers found several items near the body,
including a broken ceramic cat, a brassiere, pieces of white underwear, and a box
containing Wilson's hearing aid. From the kitchen floor, officers removed a piece
of linoleum which contained a bloody shoe print.

After securing the scene, officers began interviewing neighbors. Tammy Palmer,
who lived four housesdown from thevictim, gave astatement and thereafter testified
at trial that, as she was leaving for work on Saturday, July 3, 1993, a approximately
5:00 a.m., she noticed aman waking down the street. He was wearing orange shorts
and no shirt and appeared to weigh 180 to 200 pounds and be between 5' 10" and
6’0" in height. Palmer said that when she came out of her house, the man stopped
for afew seconds and looked up the driveway toward her. Shortly after the murder,
police asked Palmer if she could identify the man she had seen from a group of
photographs. Palmer selected aperson other than the defendant, but told officers she
was not sure that the person in the chosen photograph was actually the man she had
seen. Palmer informed the officers that she would need to see theman in person to
positively identify him. At trial, Palmer identified the defendant as the man she had
seen that morning. Palmer had never seen Mann prior to the morning of the murder,
and had not seen him snce that time until the day of her testimony.

Officers also spoke with the defendant, who lived about six houses down from the
victim and was sitting on his porch the morning of the murder. Mann acknowledged
that he knew the victim and said that he and his wife were friends of Wilson and
previoudy had eaten dinner at her home. Mann consented to a search of his house
and allowed the officersto take apair of tennisshoes, some shoe strings, red shorts,
and ashirt for further testing. A few dayslater, theofficersobtained asearchwarrant
to collect blood and saliva samples from the defendant.

OnJuly 7, 1993, policeinvestigators asked the defendant and several membersof his

family to accompany them to the police station for questioning. Although no charges
had been brought, the defendant was advised of his constitutional rights. During the
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initial interview, Mann denied any involvement in Wilson’ smurder. Mann said that
Wilson had been generous to him and his family by providing them meals and
allowing them to use her phone. He claimed that he had not even been in the
neighborhood at the time of her murder. When confronted with inconsistencies in
hisalibi, however, Mann admitted that he had broken into Wilson’shome and killed
her. However, this interview was not tape-recorded due to an oversight by the
investigating officers. Though heinitially refused, after being allowed to speak with
his wife, Mann gave another statement which was recorded.

During thisinterview, Mann said that he avoke on Saturday, July 3, and decided to
walk around his neighborhood. He was wearing red shorts, white “K-Swiss’ shoes,
and no shirt. Heremembered seeing awoman standing in her driveway ashewalked
through the neighborhood. He stopped for amoment, but continued walking and at
some point, decided to go to Wilson’s home, intending to steal her television and
pawn it to get money to pay hisrent. Hearrived at Wilson’s home at approximately
6:00 am. After knocking on the front door severd times and receiving no answer,
Mann shoved the door open with his shoulder and walked toward the television.
When Mann saw Wilson coming out of the bedroom, he grabbed a sheet off the
couch, threw it over her head so that she could not see him, and ran towardsthe front
door. When Wilson pulled the sheet off her head and called out hisname, Mann ran
back and pushed Wilson into the bedroom and onto the bed.

The precise order in which events occurred thereafter is not exactly clear, but the
evidence established that Wilson, who was hearing impaired, reached for the box
containing her hearing aid. Mann knocked it out of her hand. AsWilson continued
to call Mann’ sname, he grabbed asheet from the bed, covered her face, and held her
down by placing his hand around her neck. At some point while she was on the bed,
and before she was struck in the head, Mann tore off Wilson's underwear, digitally
penetrated her vagina while masturbating, and gaculated onto her body. Mann
grabbed aceramic cat statue and struck the victim twicein the head withit, knocking
her to the floor on the | eft side of the bed. While the victim lay on the floor, Mann
ran to the kitchen and obtained a knife. According to Mann, the victim was
consciousand calling out hisnameduring thistime. Upon returning to the bedroom,
Mann stabbed Wilsonin the chest several times, because, at first, theknife*wouldn't
go in.” Findly, he “pulled the knife out, got up and went home.” When Mann
arrived home, hiswife was asleep. He washed his hands with ablue wash cloth and
went to bed, but was unable to sleep because he was “hurting.” Mann said that he
later burned the shorts he was wearing and discarded the knife he had used near a
levee.

Mann specifically denied telling anyone, other than the police, about the facts of the

murder. Denying that he had intended to kill Wilson, Mann said that he only had
intended to steal her television and pawn it for rent money, and that he had
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specifically chosen her house because he knew shewas hearing impaired and thought
he could get in and out without being detected. Mann attempted to describe the
strange feeling that had come over him before he committed the murder. He denied
being under the influence of drugs at the time of the killing and repeatedly told the
interrogating officer that he had a problem and needed help. Manndid not testify at
trial, but the recorded confession was played for the jury.

Dr. O’'Bryan Clay Smith, the Deputy Chief Medical Examiner for West Tennessee,
performed the autopsy on Wilson's body. Dr. Smith opined that Wilson had
sustained at least fifteen blows to the head by blunt force, resulting in lacerations,
bruises and abrasions. Some of the injuries were consistent in pattern with the
broken portion of the ceramic cat. Dr. Smith testified that such head injuries can be
fatal, but did not cause instantaneous desth in this case.

Dr. Smith testified that Wilson also had suffered fourteen superficial stab woundsto
the abdomen, and eleven separae stab wounds to the chest area, ranging in depth
from just under one inch to over four inches. One of the stab wounds penetrated
Wilson'slung and had a portion of her night gown embedded init. Another wound
penetrated the left ventricle of her heart. Dr. Smith determined that either wound
would have been fatal, and could have resulted in death in aslittle as several minutes
or as long as an hour following infliction of the wound. The wounds did not,
however, result in instantaneous death. Dr. Smith also found injuries to Wilson's
neck consistent with manual strangulation, but concluded that these injuries did not
result in instantaneous death. The autopsy revealed that Wilson had sustained two
fractured ribsasaresult of the stab wounds. She suffered alaceration of the vaginal
tissue, which, Dr. Smith opined, was caused by an object being forcefully placed in
her vagina. The autopsy reveal ed extensive swelling around Wilson'sleft wrist and
thumb area as well as deep bruising in the left wrist region, which extended into the
tendon sheath of the wrist itself. This bruising was caused by considerable blunt
force and was consistent with defensive wounds. Dr. Smith concluded that Wilson
died from multiple injuries. blunt force to the head, compressive forces applied to
the neck, and multiple stab wounds to the chest and abdomen, but hewas unable to
determine in which order the wounds were inflicted. Based on the pattern of dried
blood on Wilson’ sleft arm and right leg, however, Dr. Smith concluded that Wilson
was in an upright position for some period of time after the blowsto her head were
inflicted.

A Tennessee Bureau of Investigation (T.B.1.) forensic specidist in shoeandtiretrack
comparisonsand fiber and physical comparisonstestified at trial. Shehad performed
ashoetrack comparison on the white tennis shoesrecovered from Mann’ shome and
the partial foot print on the piece of linoleum recovered from the victim’ s home and
determined that the shoes were consistent in size, shape, and tread design with the
print on the linoleum. No definitive match was possible, however, since no
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individual characteristics, such as cuts, tears, or wear patterns were present on the
shoes. Inaddition, she had comparedthreeknivesrecoveredfrom Mann’ shomewith
the cuts in the victim’s nightgown and had concluded that any of the knives could
have made the cuts. Finally, she found no evidence of fiber transfers from another
source onto the victim’s clothing or bedding.

Also testifying for the State was a T.B.I. serology specidist who said she found
human blood on one of the white tennis shoes, but the quantity was insufficient to
conduct further testing. No blood was found on the orange shorts recovered from
Mann’shome. Although human blood wasfound on the blue wash cloth recovered
from Mann’ shouse, the blood was preserved for DNA analysis, so no further testing
was performed. On the ceramic ca removed from the scene of the crime, blood
consistent with that of the victim wasfound. Finally, semen and spermatozoawere
found in combed pubic hair obtained from the victim’s body.

Due to problems with the manner in which evidence was collected and stored, the
forensic DNA andyd with the T.B.I. testified that she was only able to perform
adequate DNA testing on apair of Mann’ s socksand apair of red shorts. Blood was
found on these items, but it matched that of Patrick Sweat, an individual with whom
Mann had fought on July 1, 1993, two days before Wilson’s murder.

The defendant offered no proof during the guilt phase of thetrial.

State v. Mann, 959 SW.2d 503, 505-508 (Tenn. 1997) (footnote omitted).

Sentencing Hearing:

Theevidence adduced at the subsequent sentencing hearingwas summarized by our supreme
court asfollows:

Dr. Smith again testified for the State. He stated that the fifteen blows to Wilson's
head would have been severely painful and caused profuse bleeding, but were
probably “insufficient to cause unconsciousness.” Becausethe blowswereinflicted
withmoderateto severeforcewhich would have produced alarge amount of medium
velocity blood spatter, and becausethe crime scenedid not reflect the expected blood
gpatter, Dr. Smith concluded that the victim's head was probably wrapped in a
blanket. Dr. Smith also observed that the manual strangulation, evidenced by the
bruises on the victim’ s neck, would have been painful, causing “ extreme distress as
[the victim became] hungry for air.” Though the stab wounds which penetrated the
victim’'s heart and lung would have caused pain and bleeding, and interfered with
Wilson's ability to breath, Dr. Smith determined that none of the wounds caused
instantaneous death. Likewise, athough not fatal, the abdominal puncture wounds
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would have caused moderate pain and minimal bleeding. Dr. Smith opined tha al
of thewoundswereinflicted prior to thevictim’ sdeath. Hesaid that she could have
survived aslittle as several minutes or aslong as an hour after the stab woundswere
inflicted. Based on the blood spattersin the bedroom, and the pattern of blood flow
on the victim’s clothing and body, Dr. Smith opined that some of the wounds were
inflicted while Wilson was conscious and in an upright position.

Testifying on behaf of the defendant was Dr. Chris Sperry, the Deputy Chief
Medical Examiner for Fulton County, Georgia. Dr. Sperry reviewed the autopsy
report and opined, contrary to Dr. Smith, that the initial blow to her head rendered
Wilson unconscious. Dr. Sperry based this conclusion on the nature and severity of
the head injuries and the lack of defensive woundsto Wilson's hands and arms. If
the victim had been unconscious during the attack, Dr. Sperry said, she would not
have felt the pain caused by the various wounds. When questioned on
cross-examination, however, Dr. Sperry opined that Wilson had suffered “ serious
physical abuse beyond that necessary to produce death.”

Through the testimony of hismother, thejury learned that Mann istheninth childin
afamily of ten living children. Mann was placed in specid education classes until
he dropped out of school in ninth grade. Mann lived with his parents until he
married, and according to his mother, Mann was helpful at home. The defendant’s
mother asked the jury to forgive her son and grant him a second chance. She said
that she has given up three children in death and does not want to |ose another.

The defendant’s father testified that he has served as the pastor of the Original
Church of Jesus Christ in Dyersburg for nineteen years. He said that Mann had been
brought up in church. He apologized to the victim’s family and asked the jury to
spare Mann’ slife, sayingthat executing the defendant will not correct thewrong that
has been done.

Finally, thedefendant’ swife of just over oneyear testified that Mann had been akind
and considerate husband. She made an emotional plea to the jury to spare her
husband's life.

State v. Mann, 959 S.W.2d 508-509 (Tenn. 1997).

Based upon the proof, thejury found two statutory aggravating factorsunder Tennessee Code
Annotated section 39-13-204(1):

(5) The murder was especially heinous, atrocious, or cruel inthat it involved torture
or serious physical ause beyond that necessary to produce death; [and]

(7) The murder was knowingly committed . . . while the defendant had a substantial
role in committing . . . burglary.



The jury found the aggravating factors outweighed any mitigating factors and sentenced the
petitioner to death. This Court afirmed the convictions and sentences on direct appeal, and our
supreme court affirmed.

Post-Conviction

The petitioner sought post-conviction relief, contending the following:

(1) Ineffective assigance of counsel & the guilt stage of histrid;

(2) Ineffective assistance of counsel at the penalty stage of histrial; and

(3) Thetria court’s analysis of the facts and its application of the law were clearly
€rroneovus.

During the post-conviction hearing, the petitioner called the following witnesses. trial co-
counsel; Terry Wayne Sweat; lead counsel; Latonya Mann; John Herman Mann; Connie Westfdl;
JohnnieMaeMann; William Redick; Dr. Frank Einstein; Dr. Dorothy Granberry; Dr. Murray Smith;
Dr. PamdaAuble; and Dr. GeorgeWoods. Ther testimony issummarized as follows:

Trial co-counsdl, currently acity judge and juvenile referee for Dyer County, testified that
in April 1994, he was appointed to assist |lead counsel in the defense of the petitioner. Co-counsel
said the trial was set to commence on May 31, 1994, and between the time of his appointment and
thestart of thetrial, lead counsel consulted with him on several occasions. He said that lead counsel
wanted to try to get the case settled on alife sentence without parole, and lead counsel felt that he
might beinfluential in getting the petitioner to accept that. Co-counsel stated that lead counsel went
onvacationfor afew daysduringthistime. Co-counsel further recalled meeting with the petitioner’s
family, with specific emphasis on settling thecaseprior totrial. Hetestified that he could not recall
any discussions with lead counsel about mitigation theories at the sentencing phase nor the
petitioner’ s psychological functioning. He said he could not say those discussions did not happen,
but he could not recall them as they left no impression on him. Additionally, he said he could not
recall any further details of his part in the petitioner’ s representation.

On cross-examination, co-counsel testified that the proof as to the guilt phase was
overwhelming against the petitioner. Furthermore, he testified that he was aware of an outstanding
offer by the State of apleato a sentence of life without the possibility of parole and that he and lead
counsel relayed the offer to the petitioner and his family, but the offer was met with resistance by
the petitioner’ s brother, Eddie Joe Mann. Co-counsel said he then told the petitioner that, based on

! The following issues were raised on direct appeal: (1) Whether the evidence was sufficient to sustain a
conviction for premeditated first degree murder; (2) Whether the trial court incorrectly instructed the jury regarding the
laws of homicide; (3) Whether the appellant’s trial counsel was afforded the appropriate time, assistance, and
compensation; (4) Whether the appellant’s statements were introduced against him in violation of his constitutional
rights; (5) W hether the jury was properly selected; (6) W hether the trial court incorrectly instructed the jury regarding
the jury’s consideration of mitigation evidence; (7) Whether the death penalty unconstitutionally infringes upon the
appellant’srightto life; (8) W hether the prosecutor infringed upon the appellant’ sright to trial by offering alife sentence
inreturn for aguilty plea; and (9) Whether the Tennessee death penalty statute is unconstitutional.
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the facts of the case and the confession, he could “very easily” receive the death penalty. He said
that hisvoir dire efforts were in hope of obtaining non-death penalty jurors, dthough he also said
that he did not suggest to lead counsel to use jury questionnaires. Additionally, he testified that he
was unaware of any defenses to the State’ s proposed aggravating factors.

On redirect, co-counsel testified that he did not investigate the source of the petitioner’s
brother’s influence on the petitioner nor was he aware of the petitioner’s 1Q. He said he was
uninvolvedin any effortsto suppressthe petitioner’ sstatements. Co-counsel testified that hedid not
recall discussing with lead counsel the importance of devel oping mitigation evidence.

Terry Wayne Sweat was a criminal investigator for lead counsel who began work on the
defendant’ s case in August of 1993. Hetestified that while he had “ probably two years of college
work, which included criminal justice courses. . .,” hedid not have any formd training nor did he
have any psychological, social work, medicine, or psychiatry classesin college. Additionally, he
testified that, prior to this case, he had not been involved in any capital murder case sentencing
preparation.

Swest recalled financial problems with regard to the funding of the investigation. He said
the financial problems arose from lead counsd’s fee paid by the Mann family. He said that,
eventually, lead counsel filed for investigative services, but it was not until January 29, 1994, that
he (Sweat) was approved. He testified that in an affidavit he prepared in April 1994, he indicated
he had not yet completed the guilt phase investigation, “let alone started on the mitigation phase.”
Moreover, hetestifiedtoaMay 13, 1994 affidavit where hesaid he had not started seriousmitigation
investigation.

Sweat added that on May 25, 1994, lead counsel received alist of twenty-one witnessesthe
State intended to call at trial, induding seven police officers. He said that as of that date, he had
interviewed three of the seven police officers. Furthermore, he testified that, at that time, he had
someone dse helping him interview outsde witnesses and said, “I didn’t interview any but the
officersthat I mentioned, and | know therewas one or two other independents. But out of the others,
| didn’t interview them.”?

Sweat further related that Gail Hedrick assisted in the defense’ sinvestigation. He said that
Hedrick interviewed witnesses and gathered information despite having no formal training as an
investigator. He said shewas, in fact, a hairdresser who wastaking criminal justice courses at the
local college. Shortly after the petitioner’ s trial, he said that, to his knowledge, Hedrick faled to
pursue a career in criminal justice and returned to hairdressing.

Sweat testified that |ead counsel attempted to obtain the services of various experts. Hesaid
that Gillian Blair, aNashville-based psychol ogist, was contacted by the defense team to evaluate the

2 W e have determined that what Sweat was testifying to was that out of the twenty-one total witnesses on the
list, he interviewed three police officers and possibly one or two others.
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petitioner. Sweat could not recall whether there was any effort to obtain amitigation specidist. He
saidinquiriesweremadeinto other potential suspectsleadingto the conclusionthat one suspect, Tim
Armstrong, had aviable aibi.

Sweat testified that he made no effort to interview the petitioner’s prior employers and, to
his knowledge, no effort was made by any member of the defense team. He said neighbors, former
teachers, and friends of the petitioner wereinterviewed. A review of the petitioner’ sschool records
led Mr. Sweat to notice that the petitioner had a learning disability. He said he discussed the
petitioner’ s education with two people from the school system, although he did not look into what
programs were available to the petitioner in the Dyersburg School System.? He again testified that
little had been done in terms of developing the mitigation theories in this case.

On cross-examination, Sweat testified that while he had not worked on a sentencing phase
of a capital case, he had worked on first degree murder cases.* He said that in preparation for this
case, he met with William Redick, the director of the Capital Case Resource Center (“CCRC”) at
the time, and obtained some guidance and information, although he was unable to recall the
specifics. He said he met with the petitioner’s family members, namely his wife, mother, and
brother, in an effort to obtain background information. He said that the petitioner’s mother was
cooperative, but that his brother, Eddie Joe Mann, was not. He said there were discussions with the
petitioner and hisfamily regarding apleato life without parole, but that such a pleawas opposed by
EddieJoeMann. Additionaly, Sweat sad he wasunableto gather any evidence which would show
that the petitioner was not guilty of the murder. He further stated that he only deemed the
information gathered from the petitioner’ s family, and not from neighbors or friends, useful for
purposes of mitigation. He finished by saying tha while he had never previously worked on
mitigation before, he had direction from lead counsd, Redick, other members of the CCRC, and
GillianBlair inthiscase. He had dso talked to neighborsand family members, had obtained school
and medical records, and had done anything the above individuals instructed him to do.

On redirect examination, Sweat testified that if, when he was conducting hisinterviews and
reviewing records, he had discovered the petitioner was involved in numerous fights, that “could
very well have been . . .” helpful as mitigation. He said that no one compiled the obtained
documents into anything resembling atime line or a social history of the petitioner.

3 Sweat identified one of the school system workersasAnn Thompson, but referred to the other as*“ another lady
at the board of education.”

4 Sweat’s testimony to this effect is confusing. The following is how he responded to the question,“But had
you worked on prior cases of first degree murder, as far as guilt phase of trials?” Sweat responded, “No sir, not that |
recall, Mr. Bivens. And it seemslike | did work on at least one or more first degree murder cases. And, of course, the
guilt phase, you know, would have been, of course, my area. But | can’'t recall what any of the specifics may have been.”
W e conclude that based on the details from Sweat’ s answer, he had worked on afirst degree murder case concerning the
guilt phase.
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The petitioner’s lead counsel testified that he had about twenty-four years of experience
practicing law at the time of the trial. He said he originally told the client that he would charge
$10,000 for a non-capital murder case and that he thought he was paid about $3200 or $3250, so
that he was involved in the case and was not paid in full. Lead counsdl testified that when he
origindly agreed to take the case, he did not think the State would request the death penalty. Hesaid
that Stafford Hagwood, another attorney who was first retained by the petitioner’s family, had died
inacar accident, so he (lead counsel) becameinvolvedinlate July or early August of 1993. He said
he received notice that the State would seek the death penalty when they filed their aggravating
factorsin October 1993.

Lead counsel testified that he was the senior partner in alaw firm with three other lawyers
and “probably adozen” other workers when he was involved with this case. He said the overhead
on the firm was about $30,000 to $35,000 per month. Additionally, he said that during that time,
thefirm lost “probably two” lawyers, which resulted in an increased caseload for him. Hetestified
that the bulk of his practice involved “personal injury, workmen’'s comp, social security, crimind,
and, at that time, domestic.” Furthermore, he testified that he practiced in nine or ten different
counties, in “Generad Sessions, City, Chancery, Circuit, Federal” courts, and had an active appellate
practice.

Lead counsel testified that he filed amotion to become appointed counsel for the petitioner
because the representation was causing difficulty for his firm. He said afair fee for a privately
retained lawyer for a case of this magnitude would be a“quarter of amillion dollars.” He said that
his motion to be appointed counsel was denied because hewas originally aretained lawyer and that
if the court was going to appoint counsel, he or she would be from the public defender’ s office. He
testified that, principally, he was the sole lawyer from his firm handling this case.

Lead counsdl testified that he used Terry Sweat and Gail Hedrick asinvestigators. Hesaid
that to his knowledge, Hedrick had no prior criminal investigation experience. He said they would
discuss what was needed using a form he obtaned from the CCRC. He testified that he recalled
Hedrick obtaining school, hospital, and health records, but did not remember whether she obtained
the petitioner’ s juvenile records.

Lead counsd testified that the petitioner was initially examined to determine if he was
“deathqudified, IQ-wise.” Additiondly, he sought funds for apsychologist, Gillian Blair. He said
the various examinations and records of the petitioner indicated that he suffered from a severe
reading disability. He further testified that the results of an 1Q test revealed that the petitioner had
averbal 1Q of 75, a performance 1Q of 92, and afull-scale IQ of 80. He said that prior tests had
reveded averbal 1Q of 69, aperformance 1Q of 96, and afull-scale 1Q of 81. Hesaid it would be
afair statement to say that the petitioner would potentially have difficulty understanding the spoken
language. Lead counsel testified that he did not believe the evidence was sufficient to convict the
petitioner without the petitioner’s confession. He stated that one of the issues presented at the
suppression hearing was whether the petitioner had knowingly and voluntarily waived hisright to
remain silent before making his confession. Lead counsd said that Dr. Blair's report and the
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psychological evidence it contaned would have been useful at the suppresson hearing in
establishing whether the petitioner’ s confession was coerced. Notably, lead counsel later testified
that he did not have “nothing to lose” by challenging the credibility of the petitioner’s confession
because he did not want to inflame the jury.

Lead counsel testified that he took atrip to Irdand before the trial, returning approximately
one day beforethetrial started. He said that when heleft for Ireland, he thought the case would be
settled, but he“wasn’t preparedto try thiscaseat all. Thiscasedidn't needtobetried.” Hesaid that
he was trying to convince the family to accept a pleato “ordinary life” in prison and that he asked
Skip Gant, an African-American lawyer with the NAACP, to talk to the family because he thought
the problems he was having convincing them to accept the plea was due to the “race thing.” Lead
counsel said there was ahearing before thetrial judge on May 18, 1994, where he discussed that he
was going to Ireland on May 20, 1994, and that due to the trip, he would not be prepared for aMay
31, 1994 trid. He said that his being unprepared was due, in part, to his investigator’s lack of
mitigation experience.

Lead counsel said he sought fundsfor the use of apathologist, Dr. Sperry, from Georgia. He
said thetrial judge would not authorize funds for Dr. Sperry because hewanted lead counsel to use
the State’ s pathologist, Dr. O.C. Smith. Lead counsel said Dr. Smith isnot afriend of the defense,
and he did not think he would be helpful to their case. He said he was not convinced the case would
settle at that point and, therefore, he was unprepared to proceed to any sentencing phase. He said
he did not believe hisinvestigator, Terry Sweat, had the proper experience to prepare a mitigation
package. Heexplained that Sweat was preoccupied with other cases, wheninvestigatorswith private
investigation agencies such as Inquisitor, Inc., devote their full time and attention to mitigation.
Moreover, he said those type of investigators have srong backgrounds in social sciences and
psychology, unlike Sweat who merely followed a checklist prepared by the CCRC.

Lead counsel testified that in his dealings with co-counsel, they did not really have any
substantive discussions about trial strategy, although the basic arrangement was that co-counsel
wouldassist withvaoir dire. Concerning theinvestigation of prospectivejurors, lead counsel testified
that whilethey did not conduct specific questionnaire background checks of the prospects, they used
somegenera knowledgeand general questionsin order to find out more about them, especially since
they werein asmall town. He said that basically, aslate as May 30, 1994, both he and co-counsel
were under the impression the petitioner would accept the plea bargain and that had they known he
would not, there were other things they would have worked on. However, he said, most likely due
to theinterference of the petitioner’ s brother, Eddie Joe Mann, the petitioner changed hismind and
did not accept the plea. Hetestified that they then requested more timeto either try to convincethe
petitioner to take the plea or in order to do further preparation, but the request for more time was
denied.

Lead counsel testified that based on what he knew five years &ter the trial, he would have

further researched and devel oped thebehavioral problems experienced by the petitioner. However,
he said he did not think any requests he could have made for additional funding for investigation

-12-



would have been granted by the trial court. He further testified that there were a number of other
areaswhich should have been moredeeply investigated in terms of mitigation themes, including the
petitioner’'s sexual problems, 1Q problems, and failuresin the school system. He said amitigation
specialist would have picked up on some of these themeswhichweremissedin hisinvestigation and
mitigation preparation.

Lead counsel testified that, at the pendty phase of acapital case, counsel would want to
include things such asthe petitioner’ ssplit 1Q, problemsin school, and drug use. He said that while
some of that answer was based on hindsight, it is possible that some of the evidence can be used for
mitigation. He said co-counsd had not devel oped atheory of defense but it was not hisjob. Hethen
said that “atheory of defense had not been developed inthiscase. ...” Furthermore, lead counsel
said, “You would want to have your theory of mitigation understood and done before the guilt-
innocencephase. ...” Leadcounsel agreedthat he“really seriously needed amitigation specialist”
which was not provided. He said tha he requested a recess of five days when the penalty phase
began because he had “a bunch of junk for mitigation.” Although “[f]or whatever reason . . .” he
was unprepared, much of that reason wasthe lack of amitigation specialist. The recesswas denied.

After the trial court denied the five-day recess, lead counsel said, “Well, | wouldn't say |
immediatdy began to prepare. | had Dr. Blair subpoenaed here. | had Dr. Sperry here, and, of
course, [the petitioner’ s] mother and father werehere.” He said he met with the family membersthe
final time for less than thirty minutes, basically to get them on the stand and try to get some
sympathy. He said the mitigation theory they presented to the jury * did not compareto what one of
thesemitigation specidist[s] cando. It wasscant material.” Hesaid Dr. Sperry was called to negate
the heinous, atrocious, and cruel aggravator. He said hedid not remember if hegot into thelaw with
Sperry asmuch as hismedical training testimony. He said Sperry was strong on direct examination
in testifying that there was no torture because the victim was rendered unconscious. However, he
saidthedistrict attorney did an incrediblejob on him during cross-examination such that Dr. Sperry
essentidly proved the aggravator rather than defended it. Lead counsel said he called his second
witness, William Redick, of the CCRC, out of desperation, thinking that maybe he could testify to
the money issues and hopefully persuade the jury that it would save money to avoid the death
penalty. He said the other three witnesses were family members who did not present anything of
substance.

Lead counsel again testified that nothing was developed about the petitioner’s split 1Q,
special education classes, reading disabilities, drug and a cohol abuse, or sexual deviancy, because
there was no proof.

On cross-examination, lead counsel testified that while he had tried one prior capital case,
he was aware of the American Bar Association guidelinesfor representation and was qualified. He
said he did everything in his power on this case, even though he was not paid. He said that co-
counsel was probably the most experienced murder case trial lawyer in the country. Lead counsel
said he was aware of the requirements for mitigation proof. He said he spent 111 and 3/4 hourson
the case since hewasretained and spent $730 out-of -pocket expenses on death penalty seminarsand
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books. He said he attended a death penalty seminar sponsored by the Tennessee Association of
Criminal Defense Lawyers (“TACDL”) and sought their assistance, as well as made numerous
contacts with the CCRC and its director, William Redick, whom lead counsel described as
“experienced as anybody heknew.” He contacted Dr. Blair through TACDL. He sad he discussed
mitigation proof with Redick. He said the CCRC had the names of many resources such as
psychiatrists, sociologists, etc.

Lead counsel testified he had knowledge that the petitioner, had he taken the stand, would
have perjured himself. Based on that knowledge, he said that he tried to withdraw from the case at
onepoint. Hesaid aletter hereceived from Dr. Blair, whom he employed for the purpose of hel ping
with mitigation, indicated that she would be of no help to his case.®> Asaresult, lead counsel sad
he did not ultimately cdl Dr. Blair to testify. He further testified that he made a request for funds
for amitigation specialist, but the request was denied. He sad that if he knew then what he knew
now, he would have refused to goto trial without a mitigation specialist and would have exhausted
all appealsto try and get thetrial court reversed on that issue.® Additionaly, he said he would have
involved TACDL and the National Association of Criminal Defense Lawyers. Hesaid that he did
not want to goto trial but had to show up, and that he was unaware of any mitigation proof available
to him that he did not put on.

On redirect-examination, lead counsd testified that Dr. Blair wasaclinicd psychologist, not
a neuro-psychiatrist and was, therefore, not a mitigation specialist. He said he did not ask for
additional funds for additional experts because he felt the court would not have granted them.
Nonetheless, he agreed it would have been beneficial to ask for funds for aneuro-psychiatrist. He
said there was no additional proof presented at trial about what a mitigation specialist would have
found. He said that a socid history of the petitioner was prepared but was “piecemeal.” He said
none of the evidence concerning the petitioner’s actua 1Q or an interpretation of what that evidence
meant was presented to the jury. He said the underfunding of the case did not affect him (lead
counsel), but did affect thetoolshe had to work with. Additionally, lead counsel said he had afairly
high caseload at thetime of thiscaseand had limited timeto put into thiscase. Additionally, hesaid
he was seeking funds for a neuropharmocologist who would testify about the impact of the
petitioner’s drug and alcohol abuse.

On recross-examination, lead counsel testified that he asked for funds for investigation
services, namely for apsychologist. Hedid get funding for hisinvestigator, Terry Sweat, whom the
court said could do the mitigation investigation, funding for Dr. Blair, and funding for aforensic
pathologist, Dr. Sperry. Lead counsel said he relied heavily upon the advice of the CCRC, which
never recommended that he seek a neuro-psychologist.

> The letter written from Dr. Blair to lead counsel stated in pertinent part, “Given the benign psychol ogical
profile and the lack of any substantive mitigating evidence, I’m not sure that | will be of any use to you in your case.”

6 On direct appeal, this Court determined that the trial court did not err in denying the petitioner funds for a
mitigation expert. See State v. Mann, 959 S.W.2d 503 (Tenn. 1997).
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L atonya M ann, the petitioner’ swife, testified that her husband is close and very involved
with her seven children, though he is not the father of any of them. She said she married the
petitioner shortly beforehewas arrested in this matter. Ms. Mann stated that she was not contacted
by lead counsel regarding the charges against her husband until the trial had already commenced.
She said that when she was asked to testify, she was at the courthouse to show support for her
husband. Shesaid thisrequest made her “ upset and nervous’ because shewas unprepared sincethey
cameto her “a thelast minute.” On cross-examination, Ms. Mann admitted that, prior totrial, she
knew that lead counsel represented her husband even though she did not know his name. She also
could not recdl astatement given on November 10, 1993, to Gail Hedrick. When confronted with
the statement, Ms. Mann admitted that “ people came to see me,” and they may have taked to her
prior to trial, but that was “awhile ago” and they “hadn’t talked to me no more since.”

John Herman M ann, the petitioner’ sfather, testifiedthat he and hiswifemarried whenthey
were eighteen and are the parents of thirteen children. He said his wife, himself, and their oldest
children supported the family by “working in the fields,” “chopping cotton, picking strawberries,”
along with other variousjobs. Mr. Mann further explained that he has been the pastor at the Ridgely
Church of Jesus Christ for the past twenty-threeyears. Hetestified that the petitioner was* mindful”
asachild and good at home, but started having problemswhen he got to high school. He said hedid
not remember whether the school recommended to them that the petitioner get counseling. He said
his son got into some trouble stealing tapes out of carsand ended up spending time at the Spencer
Y outh Center.” He said he did not remember ever being caled to come to any treatment programs
in Nashville nor did he remember meeting with a probation officer.?

John Mann testified that they originally hired Stafford Hagwood to defend his son, but after
Hagwood' s death, they hired lead counsel for afee of $10,000, of which they paid $3200. He said
they never pad any more than $3200. He said he remembered that on one occasion, he, his wife,
and his son, Eddie Joe, met with lead counsd. William Redick wasalso present at that meeting. He
said he played atape of the petitioner’ s confession and then told them it would be agood ideaif they
settled the case. He further said that he fdt a good attorney would not tell someone to admit to
something even if they did it. He said that the next time he was asked to testify in the case, his son
had already been found guilty, that he (John) did not really know what was going on, and that they
just wanted counsel to plead for hisson’slife. He said that lead counsel gave him no ideawhat he
wasto testify about and never came to him to ask himto testify, even though he never refused to do
S0.

On cross-examination, John Manntestified that he was unawareof the problemswith hisson
growing up because his“wifetook care of that morethan | could.” Hesaid hisson, Eddie Joe, hired
Stafford Hagwood, whom he had never heard of. He said he had heard of lead counsel and co-
counsel. Hesaid that he paid lead counsel only $3200 of the $10,000 fee becauseit wasall he could

! Spencer is a juvenile detention facility.

8 This reference to Nashville is referring to the Spencer Y outh Development Center.
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afford at the time and that lead counsel never told him he would not represent his son if he did not
pay him any more. Hesaid that after they played the tape of hisson’s confession, both lead counsel
and co-counsel said that, based on the avail able proof, they thought it was the best decision to plead
guilty in this case rather than take a chance with the death penalty. He said he could not persuade
his son to take the plea so the attorneys sent an African-American lavyer with the NAACP to
persuade him to do so.

On redirect-examination, John Mann testified that before the atorneys tried to get them to
takethe plea, therewere no other talks about thingsthat could have been done in defense of the case.
Mann further said that lead counsel should have done everything possible to defend the petitioner,
including calling other witnessesin hisdefense. On re-crossexamination, he said the petitioner told
lead counsel the names of witnesses, but he (John) never gave him the names of other witnesses.

ConnieWestfall, aninvestigator with the Post-Conviction Defender’ sOfficeassigned to the
petitioner’ scase, testified that she generated areport compiled from mitigationinformation collected
inthiscase. Incompiling thedocument, Ms. Westfall said sheinterviewed approximately 98 people.
Shetestified she met with the petitioner over 30 timesand with his parents over 20times, ultimately
gaining their trust. It was explained to her that the petitioner’ s attorneys were having problems
communicating with the petitioner. She said she made numerous contacts with the petitioner’s
family in order to gain their trust. She said that in the beginning, race can certainly be afactor in
gaining trust, but that it can be overcome.® She said she spoke with the petitioner’s brother, Eddie
Joe, probably ten or twdve times and a so had phone conversations with him. She said that after a
few vigits, the family realized she was there to help the petitioner so they began to give her
information. She said that, in conducting her interviews, she went to numerous prisons and other
townsin Tennessee, aswell astraveling to Milwaukee, Toledo, and Seattle. Additiondly, she said
she created atime line and a social history of the petitioner, which included information from his
family, his schooling, hiswork record, hisjuvenile records, his prison records, and his medical and
mental health information.

On cross-examination, Ms. Westfall said she never prepared mitigation information for a
sentencing hearing, only for post-conviction proceedings, after aclient was found guilty.

Johnnie MaeMann, the petitioner’s mother, testified in the form of a deposition dueto a
recent leg amputation. Mrs. Mann said that she was the mother of thirteen children, including the
petitioner, and that ten of her children are still alive. She said the petitioner was* alot more playful”
than therest of her children. She said hewas* sweet,” and “he was smart, and hewas anesat child.”
Asachild, the petitioner had spinal meningitis and suffered from hives and frequent nosebl eeds.
She said the petitioner was agood student until he reached high school, where he had problems due
to fighting with other students. She testified that she was not aware that her son was placed in
special classes. Moreover, she said that she could not remember whether anyone from the school
was trying to help the petitioner with his problems. She said she was unaware of any attempts at

o The petitioner and his family are African-American. Lead counsel and Ms. Westfall are white.
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getting counseling or any other program for him. She said that while he was at Spencer, she could
not recall anyone from that facility working with or having meetingswith her son. Additionally, she
said the petitioner was friends with some neighborhood children, and the petitioner and these
children would get “in trouble.”

In testifying about the instant charges, Mrs. Mann testified that she met with lead counsel at
his office, although she could not recdl when the meeting occurred. She sad that during this
meeting, they discussed her son’s case and the “money they had to have.” She said they also
discussed plansto have him declared indigent. Mrs. Mann recalled a second meeting, although she
could not recall what was discussed, as well as a meeting during the trial when they discussed the
possibility of Mrs. Manntestifying. At thislast meeting, Mrs. Mann stated that |ead counsel advised
her to testify regarding what “kind of person [the petitioner] was.” She sad that was the firg time
anyonetalked to her about testifying. Although Mrs. Mann testified on her son’s behalf, she said
she “didn’t feel good sitting up there” because she was uncomfortable “in front of lawyers and
judges.” She said she did not remember any contact with lead counsel between those two meetings.

On cross-examination, Mrs. Mann testified that the petitioner had been in trouble when he
wasajuvenile, including arape charge. Shesaid that, if shewas not mistaken, sheand theattorneys
talked about trying to get her son to take apleain thiscase. Shesaid the attorneys explained to her
about the possibility of the death penalty if therewas no plea, but shetold her son that “if he did not
do it he should not say that he did.”

On redirect-examination, Mrs. Mann testified that she read in the newspaper about the
financial difficultieslead counsel washaving asaresult of thistrial, but he never discussed that with
her. On recross-examination, she said she did not call lead counsel after reading the newspaper
article. Furthermore, she said counsel never threatened to discontinue the work due to money. She
said she did not know of anything her husband or her son asked counsel to do that he did not do.

William Redick, former director of the Capital Case Resource Center for Tennessee,
testified that the CCRC operated as a clearinghouse for dl death row representation in Tennessee
from September 1988 to September 1995. Redick said his office was contacted by trial counsel in
this matter. He said during this initial contact, it was determined that lead counsel was having
problems gaining the trust of the Mann family and that this lack of trust was determined to be asa
result of lead counsel being white and the Manns being African-American. He said that dueto this
communication problem, the CCRC had Skip Gant, an African-American attorney employed by the
CCRC, meet with the Manns to communicate with them regarding the offered plea. However,
Redick only recalled one meeting between Gant and the Mann family, and he sad that other than
race, Gant had nothing in common with the Mann family. He described Gant asa*“ dapper . . . big

city lawyer.”

Redick said that, based on his experiencein capital cases compared to non-capital cases, an
attorney must know his client because hislifeison trial. Inthisregard, he said that “an unusual
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amount of time [must] be spent with the client and his family, that a great deal of investment be
made in that relationship.”

In the instant case, Mr. Redick testified to having some tel ephone conversations with trial
counsel and eventually meeting with them in person. He said they discussed the petitioner’s
confession and the possibility of aplea. Because of the confession and the strength of the State’s
case, they determined it was “imperative” that defense counsel anticipate a sentencing hearing. He
saidthat dueto the strength of the State’ s case, the strategy wasto get the petitioner to settle the case,
but regardless, any capital defense counsel should perform alife history investigation. He said that
such an investigation involves getting every piece of paper from every institution that has any
referenceto their client. He said an attorney would also need to spend alot of time with both the
family and the petitioner, identifying people that he came in contact with during his life that may
have some insight, or may have something to say that could be relevant at a sentencing hearing.
Redick acknowledged that this case was“way under financed.” Furthermore, he said the process of
preparing for a sentencing hearing is “avery work intensive, time consuming, resource consuming
project . ..” He said the more that lead counsel understood about all these background materials,
the better hischanceswould beto find away to settle the case, improving hischances of articulating
defenses at both the guilt and the sentencing phases.

Redick testified it was apparent, as a layperson, that the petitioner was a person with
limitationsand that thoselimitationsneeded to beidentified and evaluated. Hesaid thoselimitations
affected both the circumstances surrounding his confession and his ability to voluntarily waive any
rights he had in making the statement. He said the petitioner needed the benefit of the best
psychological evaluation available and the jury needed to understand the petitioner' s mentality in
terms of weighing the significance of his statement. He said lead counsel was not prepared for the
April 8, 1994, suppression hearing and should have put on more proof concerning the circumstances
of the confession. Infact, hetestified that lead counsel did not even obtain a psychological report
on the petitioner until after the suppression hearing (May 27, 1994), making it impossible for lead
counsel to have been prepared.

Redick further testified that the petitioner wasvery easily manipul ated, asexemplified by his
family’ sability to persuade him not to enter aguilty plea. He added that any evidence regarding the
petitioner’s impairments would go against the element of premeditation and should have been
introduced at the guilt phase. Specifically, he said that the “mentality of [the petitioner]” should
have been addressed during opening statement; “it certainly should have been addressed to the
jurors.” He said the petitioner had organic brain damage which would have affected his ability to
control his impulses and that evidence would have been useful for a jury to help determine the
petitioner’s culpability level. He said he would have presented more psychiatric or psychological
proof.

Testifying about voir dire, Redick was informed that lead counsel stated they did not need

voir dire preparation because they were relying on co-counsel’ s experience and knowledge. Redick
said that capital cases do not consist of a“cookie cutter voir dire” and that they should have done
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somevoir dire preparation beforethetrial. Additionally, Redick said they should have known what
the theory of defensewas prior to trial.

Regarding the penalty phase of thetrial, Redick said:

... what counsel should have done is, they should have put on the story of hislife
through witnesses that knew his life, and documents that reflected that witnesses
could refer to, and then relied upon the experts to make sense out of that for the
jurors. . . . what you'retrying to do is to show what the causes, what the influences
wereon Mr. Mann'slifethat led him to the place where he could beinvolved in this
offense, forces that he didn’t have any control over. . ..

He said the opening statement of co-counsel “made no mention of the facts of the case. He didn't
make any mention of [the petitioner]. The only thing he referred to was the jury’ s obligation to
determine aggravating and mitigating circumstances, and weigh them, and reach averdict.” Redick
said thelack of an opening statement and thelack of amitigation casereflected alack of preparation.
Additionaly, Redick sad that the mitigation evidence presented in this case was “totdly
inadequate.” He said there was no information presented to the jury about the petitioner. He said
the jury heard from the petitioner’s wife, mother, and father, but they said very little about the
petitioner. Notably, hetestified hiswife stated that she did not want her husband to die; his mother
stated that he helped her around the house; and his father related nothing of any substance. There
was no mention of the petitioner’s mental impairments or mental state.

Redick said they should have prepared the jury for the proof they would hear about the
petitioner’ slife and the things which influenced him into committing aless than volitiond act. He
said they should have presented evidenceof the petitioner’simpairments and limitations, aswell as
evidence of the his good characteristics.

Redick testified that thewhol eimpetus of the case wasto settle because (1) they did not want
togototrial with adeath-qualified jury with “thisproof,” and (2) they were unprepared. Hetestified
that prior to lead counsel’ strip to Ireland, he asked the court for a continuance, which was denied.
He said that once again he tried to continue the case prior to the start of the penalty phase and was
denied. Redick then said he observed lead counsel “ prepare his sentencing hearing from scratch”
in about thirty minutes and also said lead counsel was “at a complete loss as to what to do at
sentencing.” He said it was obvious that neither the petitioner’s father, mother, or wife had been
prepared to testify.

Redick said that when hetestified for the petitioner a the pendty phase, hediscussed the cost
of implementing the death penalty, the rationale being that the jury might reconsider giving a death
sentenceif they realized it woul d consume more State resourcestrying to execute the petitioner than
putting him in prison for life. However, he said testimony had nothing to do with the petitioner
himself. Redick further said that, whilelead counsel was an experienced attorney, “hedidn’t really
know how to get ready for acapital trial, and he didn’t really know how to make a complete record.
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He didn’'t know how to persuade the Judge of hisneeds. .. .” He said that while lead counsel was
trying to obtain a mitigation specialist, he did not present the evidence it might take in order to
convincethe judge of the need for the specialist. He said lead counsel operated under the belief that
this case would settle and would not be tried. Redick said lead counsel did not grasp the concept
of what needed to bedone. He said that although hefelt lead counsel was genuinein hisdiscussions
with the CCRC, because lead counsel thought the case would settle, he approached the trial date
without getting ready for trial. Additiondly, he said that based on his experience, lead counsd did
not have the type of relationship necessary in his dedings with experts, including Dr. Blair, who
Redick said was disappointed about the lack of communication she had with lead counsd.

On cross-examination, Redick testified that he was contacted very early inthiscase. Hesaid
he agreed with lead counsel that, based on the petitioner’ sconfession, arealitic approach to the case
wastotry to convincetheir client that he needed to accept alife sentencerather than proceed totrial.
He said he observed what trial counsel was doing and felt it was inadequate. He said he discussed
funding for investigatorsfor theguilt phase and sentencing with trial counsel and, to hisknowledge,
they did not follow his recommendations but went forward even though they were unprepared for
trial. While he could not recall exactly what was discussed, Redick said he discussed a number of
potential expertswith trial counsel and that onereason for that was to try and find factsin order to
settle this case. He said they were unable to get the petitioner to settle, primarily because of the
influence of his brother, Eddie Joe Mann.

Redick further testified that in an effort to convince the petitioner to plead, they had Mr.
Gant, an African-American attorney with his office, try to persuade the petitioner to accept the plea
tolife. Additiondly, Redick sad that anattorney with the NAACP was al so contacted to advise the
petitioner’ sfamily that he needed to accept the plea. However, Redick blamed the failure to accept
the pleaonlead counsel’ sfailureto build trust with the petitioner’ sfamily. Further, hefelt that lead
counsel should have done more to improve his relationship with the petitioner’ s family in order to
establish the necessary trust.

Redick said hisjob at the CCRC was to ensure that all capital defendants were adequately
represented. Hesaid he did “whatever we could, and whatever [lead counsel] wanted” inthismatter,
but this was not “a close case” as lead counsel “provided no representation for [petitioner] at
sentencing.” Moreover, although Redick stated that his office advised lead counsd as to things
needing to be donein this matter, lead counsel did not do them and Redick’s office did not step in
to ensure that necessary preparation was completed. He said there were a number of things lead
counsel should have done, regardlessof funding. Hesaid that if the need isgreat, counsel canobtain
the needed resources, such as securing mitigation experts.

Redick testified that he handled the petitioner’s appeal. He said he challenged the trial
court’ sdenial of funding for expert services but did not raise any challengesto the effectiveness of
trial counsel on direct appeal due to the record being incompl ete.

Dr. Frank Eingein, a self-employed sentencing consultant and mitigation specialig,
testified to the role mitigation specialists play in acapital case. He said the concept isto convey the
human elementsof adefendant toajury at the sentencing hearing, making use of availableresources
such as: social history, family interviews, school records, social service records, institutional
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records, documentary evidence, and al other availableinformation. He said there was a consensus
in the legal profession that mitigation specialty was a necessity.

Dr. Einstein said that “amost nothing was done in this case” in terms of mitigation. He
stated that he would expect to see “some interview memaos’ and “documents which had been
collected and also some review of what the significance of the life history documentsis.” Rather
than finding any form of analysisor social history of the petitioner inlead counsel’ sfile, Dr. Eingein
said he discovered a*“series of axeroxed checklist which wastaken from the Ultimate Trial manual
about things that should be looked for in mitigation.” He said no social history was done.
Additiondly, he said that sometrial attorneys are not quaified to perform this mitigation analysis.

Dr. Einstein said that there was relevant information in the file, such as of the petitioner’s
school records. Specifically, therewasimportant information, includingindividualized educational
program reports which consisted of psychological evaluations pointing out the petitioner’s split 1Q
andlearning disability. Additionally, therewasinformation that the petitioner had beenin“resource
classes’ and that he had been retained in both the first and the sixth grades. Dr. Einstein said that
thesewere “red flags’ that needed to be looked at further. Furthermore, he said some other things
which should have been investigated included the petitioner’ s“ history of adjustment problems, i.e.,
fighting both in and outside of school, and the fact that his problems started so early.” He said that
in addition to the potential significance of the educational records, other areas which should have
been looked into in preparation were: the IQ split, the data from the educationa records, the
petitioner’ s adjustment problems, the lack of counseling community dynamics, sex problems, and
race relations.

Another area of adjustment problemsis the fact that the petitioner had been charged with
three different rapes, although he was found not guilty of two. He said this should have been ared
flag to lead counsel that perhaps an expert in sexual offenses should have been contacted. Finally,
Dr. Einstein stated that the “community dynamics’ should have been explored, i.e., the historical
situation of African-Americansin rural West Tennessee. He said this was an important factor in
understanding the petitioner’ s reection of a pleaoffer.

Dr. Einstein further testified that the three mitigation witnesses, i.e., the petitioner’ sparents
and wife, should have testified about the petitioner’s “background and his family background a
coupleof generationsback.” Their testimony should haveincluded thefact that both parentsworked
and that the petitioner’ sfather wasrarely home because heworked two jobs. Additiondly, it should
have been noted that because both parents worked, the eldest brother, Eddie Joe, took over the
father’s role and “sometimes was very punitive with the children when the parents were not at
home.”

Dr. Einsteintestified that the petitioner’ simpai rment could be diagramed inthree basic aress:
(1) his low average, borderline intellectua functioning, (2) his substance abuse, and (3) his
neurological impairment. Regarding the petitioner’ s substance abuse, Dr. Einstein said he would
have recommended the employment of an “ addictionologist.” Moreover, Dr. Einstein said hewould
have explored that due to the petitioner’s “severely comprised” mental functioning and decision
making abilities, school was difficult for the petitioner and an unhappy experience, and as aresult,
the petitioner sought successin other areas, i.e., the street. Hefell into apeer group by whom hewas
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easily influenced, thereby |eading him to alcohol and drug use and, on somelevel, drug-dealing and
early arrests.

Oncross-examination, Dr. Einstein said that therape, beating, stabbing, and eventual murder
of an elderly woman who had befriended the petitioner were the petitioner’ s fault, but that he had
alack of resources available to help him make constructive decisions. He said lead counsel should
have prepared the three mitigation witnesses more carefully and should have elicited more
information from other availablewitnesses. Questioned about therel evance of the petitioner’ sprior
rapes, Dr. Einstein said they were relevant but were results of the same lack of resources as
previously mentioned.

Dr. Einstein further testified that it would normally take about 250 to 350 hours to prepare
mitigation for a capital case. He said he was paid in excess of $14,000 in this case, and hisfeedid
not include conducting interviews. In thisregard, Dr. Einstein said a key factor in completing a
sufficient mitigation history would be the funding available to the attorney. He added that, as most
attorneys are unable to analyze mitigation information, a mitigation expert would be essential.

Dr. Dorothy Granberry, asocia psychologist, testified that she had concentrated alarge
part of her research thelast twel ve yearson devel oping asocio-psychol ogical perspectiveof African-
American communities in West Tennessee. She said that as aresult of her research, she was able
toconclude, inter alia, that the agrarian past of the rurd West Tennessee African-Americanscarries
over to the urban existence and that sociologica changes do not necessarily occur rapidly.
Additiondly, shetestified that there was other research avail able concerning thisissue. Shesaidthat
in 1993-1994, there was information available to assist someone who was having trouble
communicating with African-Americans.

In the present case, Dr. Granberry testified that she was asked to look at the petitioner and
hisfamily andtolook at how race may have played aroleinwhat transpired during histrial. Shesaid
that in doing S0, she interviewed the petitioner and his family, reviewed available reports, reviewed
issues of the local newspaper, and interviewed other peoplein the area. She concluded that “there
was a gap in communication” and that such gap was caused by a failure, based on the historical
factors, of the petitioner to understand the system. She said that intervention was needed to bring
the operating systems of the partiesinvolved together. She said they were still having to ded with
alegacy of oppression of African-Americans and that, specifically, Haywood and Fayette counties
were probably two of the most oppressve places in the country, which would lead to
disenfranchisement and suspicion anong the African-Americans.™

In order to address these problems in communication, Dr. Granberry said there needs to be
an awarenessthat thereisaproblem. She said sherecommended that acultural translator help cross
the cultural differences and that in 1993-1994, there was such a person (a cultural translator)
availablein West Tennessee, ahistory professor at the University of Memphiswho was formerly at
Rhodes College. She was unable to remember his name.

10 The petitioner’s parents were reared in Haywood County.
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On cross-examination, Dr. Granberry testified that she had only a vague notion of what a
mitigation specialist was. Additionally, she said that she was unaware if the aforementioned
University of Memphis professor had ever actudly testifiedin atrial. Moreover, she sad that in
1993, nobody knew her.

Dr. Granberry said that getting the assistance of an African-American attorney and making
contact with the NAACP could be considered alegitimate attempt to break down acommunication
barrier. Onredirect, she said that if thisattempt failed, it would be possible to turn to personsin the
community.

Dr.Murray Smith, amedical doctor specializingin alcohol and drug addiction,* stated that
he was contacted by the Office of the Post-Conviction Defender to work on the petitioner’ s case.
He said hewas supplied recordsof eval uations compl eted by psychol ogists, arrest records, and basic
background information. Additiondly, Dr. Smith said heinterviewed the petitioner, specifically to
discuss his life history and the effects his lifestyle had upon him. He sad that “[a]bsolutely,”
substance abuse played arole in the petitioner’ slife prior to the offenses, stating that the petitioner
began drinking at about age fifteen and started using cocaine and marijuana at the age of eighteen.
He said this became the petitioner’ s lifestyle, and he spent most of his time and energy on getting
and using drugs.

Dr. Smith said that the effect of the early useof alcohol isthat it arrestsaperson’semotional
development and his or her ability to grow into appropriate adult behavior. Moreover, he said that
alcohol makes a person impulsive and impairs judgment so that person’s perceptions of what is
happening and how he or she should respond is altered, and the addition of cocaine and marijuana
would serve to exacerbate the effects already demonstrated by the alcohol use. He said a consistent
predictor of this abuse was children who had a sense of insecurity or inferiority, afeeling that they
weredefective. Hesaid that a cohol reducesthelevel of fear and cocaine givesthefeeling of power,
thus changing the way the user feels.

Dr. Smith testified that the petitioner was using al cohol and drugson the night thevictimwas
killed. He said the petitioner’s habit was to use alcohol and marijuana dl day and then say up all
night snorting cocaine. He said the petitioner lived in a perpetual haze. Dr. Smith concluded that
the petitioner’s substance abuse played a role in the offenses and in his encounter with law
enforcement. Specifically, he sad the petitioner was “ actively intoxicated” during the encounter
with the victim and was beginning to go into withdrawal during his confession to police. He said
that alcohol withdrawal “makes you irritable, sweaty, high blood pressure, high pulse, wanting to
just get it over with so they’ll leave you done, so that he tends to say whatever he needs to say to
stop the relationship.”

Oncross-examination, Dr. Smith testified that hisinformationregarding the petitioner’ sdrug
and alcohol use came solely from information provided by the petitioner himself and not from any
independent research. Additionally, he said that even if intoxicated, the petitioner would still have
been ableto think clearly enough to know that he had committed acrime, and it would not affect his

1 Known as “addictionology.”
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ability to take other actions, such as establishing an alibi or hiding. He said the petitioner would
have known that he was raping and killing the victim.

Dr.PameaAuble, aclinical neuropsychologist, testified that sheeval uatesthe effectabrain
injury might have on aperson. She said her evaluations stand on threelegs: (1) interviewswith the
client and/or persons in the client’s life, (2) standardized testing, and (3) a review of relevant
information about the client. Dr. Auble said that in evaluaing this petitioner and reviewing data
given to her by Dr. Blair, she reached different conclusions than Dr. Blair did in 1993.** She said
the differences were the result of her having access to more information and having more contact
with the petitioner.

Dr. Auble said that she found two items of significance in terms of directing varioustesting
for brain impairment or neurological damage: (1) school records indicating a discrepancy between
his verbal functioning and nonverbal functioning and (2) social information from interviews
indicating that the petitioner’ s development as a child was not normal. She said the petitioner did
not have a plan for hislife, did not have insight into what he is like as a person, and did not cope
well with complexity. She said she did not think the petitioner understood what was going on
around him. Regarding her results as to the petitioner’ s language impairments, Dr. Auble stated:

The language imparments are manifested in several different ways. On the 1Q
testing, . . . he shows abig difference between hislanguage based skills and his non-
verbal skills. He s also had alot of trouble, and he had alot of trouble in school
learning to read and academic achievement. He was diagnosed with a learning
disability. Healso showsdifficulty being ableto come up with wordswhen he wants
the words.

Shefurther testified that onthe Boston Naming Test, most personsscore 55 out of 60 correct,
and that 99 percent of the population scoresover 50. The petitioner, however, scored 45 out of 60,
which she said isway below thefirst percentile. Onthe Wexler Memory Scale, Third Edition, she
said the petitioner scored significantly lower than is expected for someonewith hisinteligence. In
determining any frontd lobe damage, Dr. Auble said she administered the Wisconsin Card Sort and
the Booklet Category Test. She said the petitioner showed considerable impairment on the
Wisconsin Card Sort, scoring in the second to third percentile. Additionally, she said the petitioner
had difficulty with the Booklet Category Test, scoring in the sixth percentile. Dr. Auble said that
she discounted malingering as the petitioner’ s results were similar to those past test scores and the
results showed the same patterns.*®

Dr. Auble concluded that the petitioner had three areas of problems: (1) memory, (2)
language and verbal skills, and (3) frontal lobe functioning or mental flexibility. Additionally, she
said it appears that the petitioner was suffering from a life-long deficit in terms of the above
problems and that his substance abuse made things somewhat worse.

12 Lead counsel testified that Dr. Blair told him she could be of no help.

18, Malingering,” for the purposes of Dr. Auble’stestimony, means the subject is purposefully getting poor
results.
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Dr. Geor geWoods, aneuropsychiatrist, testified that heinterviewed the petitioner, reviewed
hissocial higories, reviewed his school records, reviewed hismedical recordsand other prior family
history, reviewed records from the Spencer Youth Center, reviewed Dr. Smith's report on
addictionology, reviewed Dr. Granberry’s report, and reviewed Dr. Auble' s report. He said that
neuropsychological testing, such as performed by Dr. Auble, is considered by the American
Academy of Neurology to be the gold standard of determining brain function. Based on his
evaluation, Dr. Woods concluded that the petitioner has* neurological deficitsthat have psychiatric
manifestations. Psychiatric manifestations are basically behaviors that derive, but he has clear
impairments in two different areas.”

Asto those deficits, Dr. Woods sad that first, due to impairmentsin his brain, specifically
the temporal lobe, the petitioner is often unable to be effective academically. He said the petitioner
hasapoor ability to read and hasdifficulty with language. Second, dueto imparmentsto hisfrontal
lobe, his executive functionisimpaired, hisability to think through a problem, his ability to weigh
and deliberate hisbehavior. He said that all the toolswere avail able to determine these frontal lobe
problems and that there was a clear indication that something was wrong, but no steps were taken
to determine what those problems might be. He said the school records, the disinhibition, the lack
of ability to control behaviorsasearly asthefirst grade, and the petitioner’ sinabilitiesin school were
all pieces of information consistent with the kind of impairmentsthey see. He said that knowing the
socia history wasimportant, astherewasinterplay between the social history and thetesting factors.

Dr. Woodssaid that intermsof the petitioner’ sisol ation, hisimpairmentsplayed directly into
his involvement with the Westside Posse. He said this group would accept the petitioner without
requiring the kind of academic, intellectual, or environmental success that might require him to do
other things. He said the petitioner’s inability to solve problems “dovetailed” into his fighting.
Additionally, he said that the petitioner’ s parents failed to recognize him as a special needs child.

Dr. Woodsfurther testified that racewasan issuein this case and that the problem could have
been better addressed if more had been known about the petitioner. He said the lobe impairments
played apart in the petitioner being overborne. Asto the crimeitself, he said the petitioner’ s ability
to weigh and deliberate was impaired and he was unable to conform his behavior. He said the
mental impairments to the petitioner were not insignificant. Dr. Woods said that the impairments
would not have had an impact on the petitioner when he made the choice to steal the television, but
that once the unexpected happened, the petitioner’s decisions would be affected. He said the
impai rments made the petitioner more susceptibleto pressure, such that he would not necessarily be
able to make adecision in his best interests, for instance, taking the plea offer instead of going to
trial. He said he had an absolute certainty that the frontal lobe problems caused psychological
problems in the petitioner.

Regarding mitigating factors, Dr. Woods testified that there was proof to support afinding
that the petitioner was substantially impaired as the result of mental defect or disease and that the
petitioner was under the influence of extreme mental or emotional disturbance.

On cross-examination, Dr. Woods said that atrial lawyer may not have been aware of all of

these types of problems but that there are tremendous amounts of resources for them. He said he
would not expect an attorney to be ableto read areport from someone like himself or Dr. Aubleand
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pick up on the clues that there was a problem. However, Dr. Woods said that the attorney should
ask further questions and be more thorough, even if he did not understand the information at first.
On redirect examination, Dr. Woods said that |ead counsel was aware of the problem the petitioner
had with his split 1Q, and that he would then expect an attorney to investigate further. Dr. Woods
further stated that when Dr. Blair indicated she needed more material, that should have been aclue
to get more material or have amorequalified psychologist, like Dr. Auble, review that information.

Post-Conviction Court Condusions

Thepetitioner contendsthat he received ineffective assistance counsel. The post-conviction
court found that the petitioner argued the following points as proof of trial counsel providing
ineffective assistance of counsd:

(1) The underfinancing of the defense;

(2) Excessive workload of counsel;

(3) Unqualified investigators used by counsel;

(4) Insufficient investigation;

(5) Failureto utilize co-counsel and failure to prepare for trial; and
(6) Failureto effectively utilize expert services.

Prior to addressing the specific claims of the petitioner, the post-conviction court observed
thefollowing: Theattorneysaretwo of the most experienced crimind trial attorneysinthe Twenty-
ninth Judicial Digrict. Lead counsel has represented more crimina defendants than any other
attorney in the area, except for co-counsel. Both attorneys have defended both murder cases and
death penalty cases. Lead counsel originally agreed to take the case for $10,000 as a non-capital
case. Hewas paid $3200. He used Terry Sweat and Gail Hedrick asinvestigators, and neither had
any death penalty experience. Sweat, however, had been conducting criminal investigations for
many years and was very experienced in the area.

(1) Underfinancing of the defense:  The post-conviction court found that the petitioner
retained counsel on August 24, 1993, and that thetrial was continued from November 30, 1993, to
May 3, 1994, when thetrial court granted the petitioner’ s motion ded aring him indigent, but denied
counsel’s motion for compensation, stating that it was under a duty to appoint a public defender
before appointing or compensating private counsd. At that time, there was neither amotion for the
appointment of a public defender nor a motion for the withdrawal of private counsel. On January
27, 1994, the trial court denied the petitioner’s motion for a jury statistician and a mitigation
specialist. Thetria court noted that the investigator aready appointed could perform the samework
as amitigation specialist and authorized $3000 for investigators Sweat and Hedrick, and another
$3000for Dr. Blair’ s psychological services. Additiondly, on April 8, 1994, thetrial court granted
another $1500 for Terry Sweat and $3000 on May 27, 1994, for an expert pathologist, Dr. Kris
Sperry. Thetrial court denied further motions for continuances on May 13, May 18, and May 31,
1994.

The post-conviction court concluded that theissue of underfinancing was determined on the

petitioner’s direct appeal and is therefore not the proper subject for a post-conviction proceeding.
Significantly, the post-conviction court added that evenif it did consider theissue, it could not find
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ineffective assistance of counsel because it found that trial counsd did everything he could do to
seek additional funding for the investigation, mitigation, and the employment of expert witnesses.
The post-conviction court concluded the petitioner failed to carry his burden on thisissue.

(2) Excessivewor kload of counsel: The post-conviction court found therewasno evidence
that lead counsel’ s situation in hislaw firm kept him from spending the necessary time on the case
needed to avoid aconviction. The post-conviction court further found there was no evidence in the
record that anything could have been done to avoid a conviction, as there was the petitioner’s
confession and no vaid defense available other than from a sentencing standpoint. The post-
conviction court concluded that the petitioner failed to show by dear and convincing evidence that
lead counsel was deficient due to an excessive casdoad or that there was any prejudice.

(3) Unqualified investigatorsused by counsel: The post-conviction court found there was
no evidence that the investigators were unqudified on the issue of guilt or innocence as this
argument would only be applicable to sentencing. The court found no evidence in the record to
substantiate any claimsof ineffectiveassistance of counsel for having unqualifiedinvestigators. The
court found there was evidence that the investigators had no experience in death penalty cases
involving mitigation. The court also found that the petitioner failed to prove with any additional
evidence that the outcome of the sentencing phase would have been different, and therefore,
consequently, no pregudice was shown by the use of any unqudified investigators.

(4) Insufficient investigation: The post-conviction court found that the local District
Attorney General had an open file policy and that the file, along with the statements of the officers
and theinvestigation of the case, were availableto the petitioner’ s attorneys and investigators. The
court found that there was “simply no evidence” to suggest an insufficient investigation as abasis
for an ineffective assistance of counsel claim nor any evidence to suggest prejudice in terms of guilt
or innocence. Additionally, the court found that issue previously determined on direct apped.

In connection with the sentencing phase of the trial, the court found that there was no real
mitigation investigation. The court found that counsel had available to him at trial the immediate
members of the petitioner’ s family, Mr. Redick, Dr. Sperry, and Dr. Blair. The court found that as
part of trial strategy, trial counsel chose not to use Dr. Blair because she indicated she would hurt
their case. The court found that Dr. Sperry was used to challenge an aggravating factor, but hel ped
to prove an aggravator on cross-examination. The court concluded that the issue of insufficient
investigationfor the sentencing phase was previously determined on direct apped. Additionally, the
court determined that the petitioner failed to prove by dear and convincing evidence that he was
prejudiced in connection with this issue and that evidence that additional mitigation investigation
would have caused adifferent result in sentencing isinsufficient for the petitioner to carry hisburden
of proof.

(5) Failuretoutilizeco-counsel and failuretopreparefor trial: The post-conviction court
found there were distractions and circumstances that the trial attorneys did not spend as much time
in preparation as they wanted. The court found that part of the problem was that the petitioner told
his attorneys he would accept a guilty pleaand then later changed his mind. The court also found
that the attorneys asked for continuances on several occasions and were denied and that the i ssue of
whether the denial of the continuances was proper was previously determined.
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The post-conviction court found there was no evidence in the record to suggest that any
further preparation would have created adifference in the guilt phase of thetrid. Additionally, the
court found there was no evidence in the record to suggest that, due to the petitioner’ sorganic brain
problem, his confession would have been suppressed. The court found no prejudice proven by clear
and convincing evidence. The court found no evidence that failure to utilize co-counsel was
deficient nor did it find any prejudice.

As to the sentencing phase, the post-conviction court found there “certainly were” some
failures by counsel to properly prepare. Specifically, the court found the failures involved the
investigation and preparation of mitigation evidence and the hiring of a neuropsychologist and
neuropsychiatris. However, the court found that these issueswere previously determined on direct
appeal and that, consequently, there was no showing of deficient performance in thisarea and with
the aggravating factorsthat were considered by thejury, therewas afailure by the petitioner to prove
by clear and convincing evidence that there was any pregudice.

(6) Failuretoeffectivey utilizeexpert services. Thepost-conviction court againfound that
thisissue was previously determined on direct appeal. Thetrial court record reflected the efforts of
trial counsel to obtain an investigator for mitigation services and for expert services. The post-
conviction court gave trial counsel the services which were available under the law in 1994.
Moreover, the post-conviction court found that expert evidencefrom Dr. Dorothy Granberry, asocial
psychologist; Dr. Murray Smith, an addictionologist; Dr. Pamela Auble, a neuropsychologist; and
Dr. George Woods, aneuropsychiatrist, would have had little, if any, effect on the guilt phase of the
trial but could have certainly had some effect during the sentencing phase.

Specificdly, the post-conviction court found that Dr. Granberry would have been used to
show that the petitioner had trouble trusting his atorneys and that in order to gain this trust, more
time needed to be spent with the family discussing the case. The court found, however, that the
petitioner’s brother, Eddie Joe Mann, had more influence on him than the attorneys, so any
additional efforts by the attorneys would have been useless.

Dr. Auble and Dr. Woods would have indicated that the petitioner had an organic brain
problem which affected his ability to make “executive decisions,” especially when he was under
stress. Additionaly, the court found that Dr. Smith would have indicated that the petitioner’s
alcohol use would have had essentially the same effect. The court found that trial counsel was
unaware of those experts at the time of trial although he was in contact with the CCRC, who had
knowl edge of such experts. However, the post-conviction court found that thefailureto obtain some
of the above information precluded trial counsel from furnishing enough information to raise those
particular issues on direct appeal. The court found that with al of the additional information, trial
counsel would have certanly been able to present a more complete picture of the petitioner to the
jury, apicture of aman troubled since childhood by neurological imparmentsthat created a sense
of frustration duetohislack of verbal skills. However, the post-conviction court found that theissue
of the effectiveness of trial counsels’ utilization of expert witnesses was determined previously on
direct appeal.

The court aso found there was no prejudice during the sentencing phase. The court
determined that it is not enough for the petitioner to show that any errors by trial counsel had a
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conceivable effect on the outcome of the trial. The burden on the petitioner was to show that any
errorsshowed areasonabl e probability that, but for thoseerrors, theresult would have been different.
A reasonabl e probability means the confidence in the outcome of the trial was undermined. The
court concluded that the petitioner failed to meet his burden in establishing that by clear and
convincing evidence and, accordingly, denied post-conviction relief.

Analysis

Post-Conviction Standard of Review

The petition challenging the petitioner’ s conviction for premeditated first degree murder is
governed by the 1995 Post-Conviction Act, which requires that allegations be proven by clear and
convincing evidence. See Tenn. Code Ann. 840-30-210(f). Findings of fact and conclusionsof law
made by the post-conviction court are given the weight of ajury verdict, and this Court is bound by
thosefindingsunlessthe evidence containedintherecord preponderates otherwise. Nicholsv. State,
90 SW.3d 576, 586 (Tenn. 2002); Davisv. State, 912 SW.2d 689, 697 (Tenn. 1995). This Court
may not reweigh or reeval uate the evidence or substitute its inferences for those drawn by the post-
conviction court. Nichols, 90 SW.3d at 586. Findly, questions concerning the credibility of
witnesses and the weight to be given their testimony are for resolution by the post-conviction court.
Nichols, 90 SW.3d a 586 (citing Henley v. State, 960 SW.2d 572, 579 (Tenn. 1997)).
Notwithstanding, when reviewing legal issues or a mixed question of law and fact such as an
ineffective assistance of counsel claim, theappellate court’ sreview isde novo with no presumption
of correctness. Nichols 90 S.W.3d at 586 (citing State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999)).

| neffective Assistance of Counsel

For apetitioner to have hisconviction overturned based onineffective assistance of counsd,
the petitioner must first establish that the servicesrendered or the advice given wasbelow “therange
of competence demanded of attorneys in criminal cases.” Baxter v. Rose, 523 SW.2d 930, 936
(Tenn. 1975). Second, the petitioner must show that the deficiencies* actually had an adverse effect
on the defense.” Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d
674 (1984). The petitioner is not entitled to relief should he fail to establish either factor. Our
supreme court described the standard of review as follows:

Because a petitioner must establish both prongs of thetest, afailureto prove
either deficiency or prgjudice provides a sufficient basis to deny relief on the
ineffective assistance claim. Indeed, acourt need not address the componentsin any
particular order or even address both if the petitioner makes an insufficient showing
of one component.

Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996) (citing Strickland, 466 U.S. at 697, 104 S. Ct. at
2069). The petitioner is not entitled to the benefit of hindsight, may not second-guess areasonably
based tria strategy, and may not criticize a sound, but unsuccessful, tactical decision made after
adequate preparation for the case. Adkinsv. State, 911 SW.2d 334, 347 (Tenn. Crim. App. 1994);
see Cooper v. State, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).
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To prove adeficiency in counsel’ s performance, a petitioner must show that counsel’ s acts
or omissions were so serious that they fdl below an objective standard of reasonableness under
prevailing professional norms. Strickland, 466 U.S. at 688, 104 S. Ct. at 2064; Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). As our supreme court has observed:

“The assistance of counsel required under the Sixth Amendment is counsel
reasonably likely to render and rendering reasonably effective assigance. It is a
violation of this standard for defense counsd to deprive a criminal defendant of a
substantial defense by his own ineffectiveness or incompetence . . . . Defense
counsel must perform at least aswell as alawyer with ordinary training and skill in
the criminal law and must conscientiously protect his client's interests, undeflected
by conflicting considerations. . . .”

I1d. at 934-35 (quoting Beasley v. United States, 491 F.2d 687, 696 (6th Cir. 1974) (citations
omitted)). Inreviewingcounsel’sconduct, a“fair assessment . . . requiresthat every effort be made
to eliminate the distorting effects of hindsight, to reconstruct the crcumstances of counsel’s
challenged conduct, and to evaluate the conduct from counsel’ s perspective at thetime.” Strickland,
466 U.S. at 689, 104 S. Ct. at 2065.

The petitioner contends he was denied the right to effective assistance of counsel in two
areas: (1) the guilt stage and (2) the sentencing phase.

I. Ineffective Assistance of Counsel at the Guilt Stage

The petitioner claims he was denied effective assistance of counsel, specifically, by trial
counsel’s failure to meet the following standards:

(1) Trial counsd accepted this potential death penalty case despite the recent
departure of two attorneys from his firm and while representing another capital
client, Marshall Edwards. Thereby, trial counsel failed to maintain hisworkload
at an acceptable level.

(2) Tria counsel’s representation of the petitioner was impacted by financial
constrants.

(3) Tria counsdl failed to develop arelationship with the petitioner.

(4) Tria counsel failed to conduct a proper investigation, including the failure to
identify, locate, and interview all relevant witnesses.

(5) Tria counsel failed to develop a defense theory of the case.

(6) Trid counsel failed to adequately argue the motion to suppress.

(7) Tria counsel was totally unprepared to defend the petitioner against a capital
murder charge.

We conclude that the petitioner did not receive ineffectiveassistance of counsel at the guilt stage of
thetrial.

(1) Trial Counsd accepted thispotential death penalty casedespitether ecent departure
of two attorneys from his firm and while representing another capital client, Marshall
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Edwards. Thereby, trial counsel failed to maintain hisworkload at an acceptablelevel. The
post-conviction court found that there was no evidence that lead counsel’ ssituation in hislaw firm
kept him from spending the necessary time on the case. The post-conviction court further found
there was no evidence in the record that there was anything that could have been done to avoid a
conviction as there was the petitioner’ s confession and no valid defense available other than from
a sentencing standpoint. The post-conviction court concluded that the petitioner failed to show by
clear and convincing evidencethat lead counsel was deficient due to an excessive casel oad nor that
there was any prejudice. We agree. After our own exhaustive review of the record, we cannot
concludethat the record preponderates agai nst the post-conviction court’ sfinding that trial counsel’s
caseload rendered him ineffective in his representation of the petitioner. The petitioner faled to
present any evidence as to the relationship between trial counsel’s caseload, including his
representation of another capital case client, and trial counsd’ srepresentation of the petitioner. We
need not addresstheissueof whether trial counsel actually did have a burdensome casel oad because
the petitioner failed to provide the link between that and any detrimental representation.

The petitioner seems to suggest that a practicing attorney is compromised in his ability to
properly provide effective assistance of counsel if he is representing more than one capital case
client. Thisallegation stands bare as the petitioner presented alack of proof that histrial counsel’s
caseload prevented him from properly representing the petitioner in this case.

(2) Trial Counsd’s representation of the petitioner was impacted by financial
constraints. There are two aspectsto this claim: (1) that the trial counsel had inadequate funding
to handle this case, and (2) that due to not being paid in full, trial counsel’s efforts were
compromised. As to the first, the post-conviction court found that trial counsel did everything
possibleto seek additional funding for investigation. Moreover, the post-conviction court found that
the issue of financial restraints on thetrial counsel was determined on direct appeal and, therefore,
not a proper subject for post-conviction review. We agree. This claim iswithout merit.

Regarding the second aspect, that not being paidin full compromisedtrial counsel’ sefforts,
weview the petitioner’ sclaim on thisissueto involve aclaim that becausetrial counsel wasnot paid
asthe petitioner or hisfamily agreed to, trial counsel was“impacted by financial constraints,” such
asto render himineffective. Itistruethat trial counsel was not paid as promised by the petitioner
or hisfamily. Indeed, trial counsel received lessthan athird of the promised fee. Nonetheless, no
evidence exists to provethat thisfact impacted trid counsel’ sperformance. Quite to the contrary,
the record is clear that in the face of receiving very little compensation from the petitioner and his
family, trial counsel went to great lengths in providing pro bono service to the petitioner.

(3) Trial Counsdl failed to develop a relationship with the petitioner. The petitioner
aversthat most of trial counsel’s efforts were spent attempting to convince the petitioner to plead
guilty and accept a sentence of lifewithout the possibility of parole. In this respect, he asserts that
trial counsel was also deficient in that hefailed to establish arelationship with the petitioner and his
family, failed to recognize the petitioner’s limited verbal understanding, and was oblivious to the
Mann family’'s distrust of white authority figures. The petitioner contends that trial counsel was
ineffectivefor failing to devel op arelationship with the petitioner, such relationship being necessary
in order to help convince the petitioner that it was in his best interest to accept the plea instead of
going to trial. We cannot agree.

-31-



The post-conviction court found that the petitioner’s brother, Eddie Joe Mann, had more
influence on him than the attorneys, so any additional efforts by the attorneys would have been
useless. Asrelating to whether trial counsel wasineffective at theguilt phase of thetrial, evenif he
failed to develop a meaningful relationship with the petitioner, that in itself would not render his
actions ineffective. The right to counsd is guaranteed by the United States Congtitution, but that
right does not include “theright to ameaningful attorney-client relationship.” SeeMorrisv. Slappy,
461 U.S. 1, 13 (1983). The Supreme Court additionally stated that “[n]o court could possibly
guaranteethat adefendant will develop thiskind of rapport with hisattorney.” 1d. We concludethat
based on the presenting information of the petitioner’ sconfession to the police, whether trial counsel
developed a meaningful reationship with the petitioner would have had no impact on how trial
counsel prepared for the guilt phase of thistrial. Accordingly, we conclude this issue is without
merit.

(4) Trial counsel failed to conduct a proper investigation, including the failure to
identify, locate, and interview all relevant witnesses. The post-conviction court found therewas
no evidence to support aclaim that an improper investigation led to ineffectiveness of counsel. We
agree. Additionally, our review of the record reflects that trial counsel had the assistance of Terry
Sweat, an investigator for over twenty years, working on this case. The petitioner stresses the fact
that, in addition to Sweat, another investigator, Gail Hedrick, had very little experience. However,
when determining whether there was ineffective assistance of counsel, the actions of counsel are
given broad deference. As such, the use of Terry Sweat as an investigator was not ineffective.
Moreover, the most incriminating piece of evidence onthis case wasthe petitioner’s confesson. It
is areasonable inference that trial counsel conducted his investigations accordingly.

TheStateiscorrect in pointing out that acrimina defenseattorney “ must conduct appropriate
investigations, both factual and legal, to determine what matters of defense can be developed.”
Baxter v. Rose 523 S.W.2d 930, 933 (Tenn. 1975). In other words, there is an affirmative duty to
investigate. However, “‘counsel has the duty to make reasonable investigations or to make a
reasonabl edecisionthat makesparticular investigationsunnecessary.”” Nicholsv. State, 90 SW.3d
576, 587 (Tenn. 2002) (emphasis added) (quoting Strickland, 466 U.S. at 691, 104 S.Ct. at 2052).
Furthermore, while a petitioner’ s statements do not eliminate a counsel’ s duty to investigate, the
reasonableness of that counsel’s actions “may be determined or substantially influenced by the
defendant’ s own statements or actions.” 1d. Inthe instant case, the evidence against the petitioner
was overwhelming and the petitioner indicated that he was going to accept the State’' s plea offer.
Asrelating to the guilt phase preparation of thetrial, being faced with these facts, we conclude the
reasonableness of their actions was within the range of competence for trial preparation.
Investigations still proceeded, and trial counsel attempted to gain more time before trial to prepare
further. We conclude there is no merit to thisissue.

(5) Trial Counsel failed to develop a defense theory of the case. The post-conviction
court addressed this issue in the context of trial counsel’s preparation and found there was no
evidencein therecord to suggest that any further preparation by the defense would have affected the
outcome of the guilt or innocence phase of thetrial. Our review of the record reved s the petitioner
produced no evidence to show that “falure to develop a theory” of the case was related to any
possible ineffectiveness by trid counsel. This argument is bootstrapped by petitioner’s similar
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argument that triad counsel did not conduct an adequateinvestigation and, therefore, failed to develop
atheory of the case. We conclude thisissue is without merit.

(6) Trial counsd failed to adequately argue the motion to suppress. The petitioner
contends trial counsel erred in failing to introduce evidence of the petitioner’s split 1Q, substance
abuse, and social history in advancing the argument that his confession wasinvoluntary. The post-
conviction court found that this evidence would have had little or no effect on the guilt or innocence
phase of the trial. Expert witness Dr. Gillian Blair determined that evidence of the split 1Q was
insignificant. Trial counsel’ sdecision not to pursue this angle was reasonable based on hisreliance
upon Dr. Blair' srecommendation, especialy asit related to any motion to suppress. Additiondly,
therewas alack of evidence as to whether the petitioner was intoxicated at the time of the murder
and whether the petitioner’ s social upbringingwoul d have had any impact on the motion to suppress
Is speculative at best, further making trial counsel’s decision not to pursue this not deficient. We
concludethe petitioner hasfailed to present evidence to preponderate that the manner in which trial
counsel handled the motion to suppress the petitioner’ s confession was deficient. Accordingly, we
conclude thisissue is without merit.

(7) Trial counsel was totally unprepared to defend the petitioner against a capital
murder charge. By his own admission, trial counsel was unprepared concerning a number of
aspects in this case, most notably, in his preparation for the sentencing phase. However, as his
preparedness applies to the guilt phase in this case, we simply cannot conclude that based on the
information that trial counsel had and based on the information that trial counsel receved directly
from the petitioner, that any unpreparedness on his part reached the level of ineffective assistance
of counsel. The post-conviction court found that there was no evidence in the record that further
preparation would have affected the outcome of the trial. The primary aspect that the petitioner
argues was ineffective was trial counsel’s attempts and failures to get him to accept the plea offer
from the State. A review of the record revedls that this strategic decision by trial counsel was not
unreasonable nor a basis for an ineffective assistance of counsel claim.

Notably, the petitioner informed trial counsd that he was going to accept a plea to life
imprisonment in order to avoid the possibility of receiving the death penalty. The petitioner’s
witness, William Redick with the CCRC, testified it wasin hisbest interest to accept the plea. Trial
counsel’ s actions in this aspect were reasonable.

Furthermore, the petitioner argues that trial counsel “assumed there was no affirmative
defense available to [the petitioner]” and that the assumption was not the result of a reasoned
strategic decision. Wedisagree. Asdiscussed aboveand astheevidencethroughout therecord leads
us to believe, the most reasoned choice in this case was to get the petitioner to accept the plea. In
the light of the overwhelming evidence against the petitioner, his confesson, and the clearly
established death penalty aggravating factors, the decision by trial counsd to make strong effortsto
get the petitioner to accept a pleathat would save hislife was a reasonable one.

We cannot determine that the evidence presented by the petitioner preponderates against the

post-conviction court’ sfindingsthat trial counsel wasnot ineffective. Accordingly, weconcludethe
entire issue that trial counsel was ineffective at the guilt phase of thistrial iswithout merit.
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I1. Ineffective Assistance of Counsel at the Sentencing Phase

When apetitioner challenges a death sentence based on ineffective assistance of counsd in
the penalty phase, he or she must show that “there is areasonabl e probability that, absent the errors,
thesentencer . . . would have concluded that the balance of aggravating and mitigating circumstances
did not warrant death.” Strickland, 466 U.S. at 695, 104 S. Ct. at 2069. Wherethealleged prejudice
involves counsel’s failure to present sufficient mitigating evidence, severa factors are of
significance: (1) the nature and extent of the mitigating evidence that was available, but not
presented; (2) whether substantially similar mitigating evidence was presented to the jury in either
the guilt or penalty phase of the proceedings; and (3) whether there was such strong evidence of
aggravating factors that the mitigating evidence would not have affected the jury’ s determination.
Goad v. State, 938 SW.2d at 371.

The petitioner contends that trial counsel did not undertaketheir duty to identify and gather
the necessary mitigation documents, records, and physical evidence. He asserts that trial counsel
“failed utterly to devel op and pursueacomprehensive mitigation theory for [ petitioner’ s] sentencing
trial.” Rather, heassertscounsel “worked out of * desperation,’” spendinga“half an hour ‘ preparing’
hissentencingwitnesses.” Specifically, the petitioner assertsthefollowingasevidence of counsels
ineffectivenessat the sentencing phase: (1) trial counsel failed to consult with expert witnessesprior
totheir testimony; and (2) trial counsel presented merely cosmeticlay witnesstestimony. The post-
conviction court’s findings on these issues are set out verbatim later in the anayss section of this
opinion.

Analysis

(1) Counsd failed to consult with expert witnesses prior to their testimony. The
petitioner arguesthat trial counsel was deficient by presenting only five witnesses at the sentencing
hearing, and not properly consulting with one of those witnesses, Dr. Sperry. Dr. Sperry was called
to challenge one of the State’ s aggravating factors, i.e., that the murder constituted physica injury
beyond that necessary to cause death. Dr. Sperry’s testimony, however, actudly assisted the State
in proving this aggravator. The petitioner asserts that the failure to prepare Dr. Sperry resulted in
this witness becoming awitnessfor the State and, hence, the defense assisied the State in meeting
itsburden of proof regardingthisaggravating factor. The petitioner reliesupon the Combsv. Coyie,
205 F.3d 269, 288 (6™ Cir. 2000), cert. denied, 531 U.S. 1035, 121 S. Ct. 623 (2000), in support of
thisclam. In Combs, the Sixth Circuit Court of Appeds found counsel ineffective for failure to
consult with experts prior to trial and learn of adverse testimony the expert would present. During
theguilt phasein Combs, the expert testified that the defendant wasintoxicated, but nonethelesswas
still ableto act with the requisite mens rea required for the Ohio crime. The failure to discuss the
possibility of that admission was determined ineffective assistance of counsel because that was
during the guilt stage and the admission about the mens rea negated the sole defense theory. Inthe
instant case, even if on cross-examination Dr. Sperry admitted to afact that essentially proved an
aggravator, histestimony also added to the defense of another aggravator. Any lack of preparation
in the instant case was far less damaging and not prejudicial, than in Combs.

Atthesentencing hearing, Dr. Sperry testified that thevictimwasunconsciousafter theinitial
blows to the head and did not suffer extensive physical pain when the petitioner raped and stabbed
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her. Dr. Sperry further said that the victim was unable to feel pain once she was rendered
unconscious, and therefore, being unable to feel pain, she was not tortured. However, Dr. Sperry
admitted on cross-examination that he believed that the victim suffered serious physical abuse
beyond that necessary to cause death. Trial counsel presented Dr. Sperry to cdl into question the
State’ sproof that the victim was consciousat thetimetheinjurieswereinflicted. While, indeed, Dr.
Sperry’ stestimony on direct examination called into doubt the State’ sproof that the murder involved
torture, trial counsel could not have prevented Dr. Sperry from stating that he believed the victim
suffered serious physical abuse beyond tha necessary to cause death. He said that the district
attorney did an “incredible job” during cross-examination of Dr. Sperry and that led to Sperry
essentidly proving the aggravator rather than defending againg it. Although the potential for such
astatement could have been discussed prior to trial, the decision to present Dr. Sperry’ s testimony
refuting the issue of the victim’s consciousness nonethdess remains one of trial strategy. The
petitioner presents no clear and convincing evidence to convince this Court that the overall decision
and preparation of Dr. Sperry was not a strategic decision.

Furthermore, defense counsel could not have advised Dr. Sperry to falsify his opinion.
Finally, the petitioner has failed to show that further preparation of this witness or that absent the
testimony of thiswitness would have affected the jury’ s determination that a sentence of death was
warranted. Thisdaim iswithout merit.

The petitioner also contends that the use of the other expert witness, William Redick, with
the CCRC, was questionabl e asmitigation evidence and clearly had nothing to do with the petitioner
himself. Redick testified that it was more costly to execute someone than to keep himin prison for
life. Thepetitioner presentsnothing but abare bonesargument that Redick’ stestimony waswithout
merit. We see nothing to counter the presentation of Redick as being a strategic choice by trial
counsel in an attempt to find leniency in sentencing. Thisissue iswithout merit.

(2) Counsel presented merely cosmetic lay withesstestimony. The petitioner contends
that trial counsel wereineffectivefor faling toidentify, locate, and interview all relevant mitigation
witnesses. He asserts that the testimony of the three final witnesses, his father, mother, and wife,
were merely “short pleas to spare the life of their loved one.” He reinforces his position by trial
counsel’ sand Sweat’ sacknowledgment that they werenot preparedfor trial. Additionally, he points
tothefailureof trial counsel to makeany significant preparationsfor the sentencing phase until after
the conclusion of the guilt phase. The jury heard little, if any, information about the petitioner’s
history, character, background, and psychological profile.

Specificaly, the petitioner argues that the following evidence should have been presented
in mitigation:

(1) The petitioner suffers from organic brain damage, and this brain damage
influences his conduct;

(2) The petitioner’s upbringing, specificdly his parents’ dearth of physical and
emotiond resources,

(3) The petitioner’ slearning disability and the frustration and behaviora troublesit
has generated; and

(4) The petitioner’s tendency to follow rather than lead.
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While not necessarily agreeing with the specific evidence the petitioner argues should have
been presented, we acknowledge more could have been done on behalf of the petitioner. Tria
counsel was more limited in financial resources to obtain experts at trial than was post-conviction
counsel. However, as we will discuss throughout the anaysis, we nonetheless conclude that even
if trial counsel had acted ineffectively, we cannot say thereisareasonabl e probability that the result
of sentencing would have a different outcome. In other words, we cannot conclude that the
confidence in the outcome of this sentence was undermined. In making this determination, where
the prejudice involves atrial counsel’ s failureto present sufficient mitigating evidence, we turnto
Goad v. State, 938 S.W.2d 363 (Tenn. 1996).

Analysisand theapplication of the Goad factors. Wherethe aleged prejudiceinvolves
counsel’ sfailureto present sufficient mitigating evidence, several factorsare of significance: (1) the
nature and extent of the mitigating evidence that was available but not presented; (2) whether
substantidly similar mitigating evidence was presented to thejury in either the guilt or pendty phase
of the proceedings; and (3) whether there was such strong evidence of aggravating factors that the
mitigating evidence would not have affected the jury’ s determination. Goad v. State, 938 SW.2d
at 371.

Sentencing hearing evidence presented: Trial counsel presented five withesses at the
sentencing hearing: Dr. Sperry, William Redick, the petitioner’s wife, mother, and father.
Essentially, thelatter three pled for the petitioner’ slife. Dr. Sperry was presented to rebut one of the
State aggravators and while he did testify that the victim was rendered unconscious during the
murder and therefore unable to be tortured, he also admitted on cross-examination that the victim
was beaten beyond that necessary to cause death, which is an aggravating factor. William Redick
testified that it isless costly to imprison aman for life than to put him to death.

Weanalyzethetrial counsd’ smitigation effort at the sentencing hearing under Strickland's
performance and prejudice components. Bell v. Cone, 535 U.S. 685, 697-98 (2002) (holding that
failure to adduce mitigating evidence at sentencing in capital case was “of the same ilk as other
specific attorney errors and therefore subject to Strickland); Burger v. Kemp, 483 U.S. 776, 788
(1987) (failure to put any mitigation evidence at capital sentencing analyzed under Strickland);
Darden v. Wainwright, 477 U.S. 168, 184 (1986) (counsel’s decision not to put on mitigation
evidence at capital sentencing hearing analyzed under Strickland). The petitioner contends in his
brief that we should analyze this clam under United States v. Cronic’s presumption of
Ineffectiveness exception to Strickland. See 466 U.S. 648, 654 (1986). The petitioner asserts that
trial counsel failed to “ subject the prosecution’ s case to meaningful adversarial testing.” Seeld. In
Bell, the United States Supreme Court made it clear that for the Cronic exception to apply, “the
attorney’ sfailure must be complete.” 535 U.S. at 697. Asin Bell, the petitioner’ sargument in this
caseis“not that his counsel failed to oppose the prosecution throughout the sentencing proceeding
as awhole, but that his counsel failed to do so at specific points.” Id. Therefore, Cronic is not
applicable to thisissue.

The petitioner complainsthat defense counsel was ineffective for failing to identify, locate,
and interview all relevant mitigation witnesses. He also asserts that the testimony of the threefinal
witnesses, hisfather, mother, and wife were merely “ short pleasto sparethelife of their loved one.”
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He reinforces his position by Mr. Kdly's and Mr. Sweat’s acknowledgment that they were not
prepared for trid. In support of his position, the petitioner citesto the failure of defense counsel to
make any significant preparations for the sentencing phase until after the conclusion of the guilt
phase. Thejury heardlittle, if any, information about the petitioner’ shistory, character, background,
and psychological profile.

Indeed, the petitioner argues that the following evidence should have been presented in
mitigation:

(1) The petitioner suffers from organic brain damage, and this brain damage
influences his conduct;

(2) The petitioner’s upbringing, specificdly his parents' dearth of physical and
emotiond resources,

(3) The petitioner’ slearning disability and the frustration and behaviora troublesit
has generated; and

(4) The petitioner’s tendency to follow rather than lead.

In preparing for trial, lead counsel obtained the assistance of the Capita Case Resource Center in
identifying and devel oping mitigation proof. Lead counsd was assisted by hisinvestigator, Terry
Sweat, and Gail Hedrick in obtaining mitigation proof and interviewing the petitioner’ s family and
friends. Thetrid court gpprovedfundingfor Terry Sweat, apsychologist, GillianBlair, and Dr. Kris
Sperry, aforensic pathologist. Other requests for additional funding were denied by thetrial court.
See State v. Mann, 959 SW.2d 503, 526-27 (Tenn. 1997).

Terry Sweat tedtified that many of the petitioner’srelativesand friendswereunwilling totalk
to either him or Ms. Hedrick. The defense team obtained the medical and school records of the
petitioner and forwarded the records to Dr. Gillian Blair for expert evaluation. Based upon this
evidence, in aleter to counsel dated May 27, 1994, Dr. Blair reached the following conclusions

... Glenn Mann described his childhood as good, and denied any abuse. . . .

Developmental history was apparently non-significant. Medical records indicated
bronchopneumonia as an infant, and appendicitis at age eleven. Records revealed
hospitalization at age 16 for viral meningitis. Recovery was apparently good, with
no residual problems. At 19 years of age, he was treated for a chest injury, and
alcohol use was noted at that time. Family history was negative for mental health
problemg/treatment, and Mr. Mann denied any prior mental health problems or
treatment for himself.

Educationally Mr. Mann has a ninth grade education. He repeated sixth grade, but
apparently had received resource services since at least fourth grade. Psychological
testing dated 9/11/86 indicated low average intellect, with a significant weakness
observed in the verbal domain. Academic achievement test data indicated the
presence of a specific learning disability in reading. Mr. Mann said that he was
expelled from school for discipline problems. . . .
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Mr. Mann described significant abuse of alcohol from age 17, and at age 20 he began
to abuse drugsincluding cocaine. Mr. Mann acknowledged anumber of arrests, and
has served time for burglary and theft of an automobile.

Mr. Mannwasinterviewed and tested at the North West Correctional Facility inLake
County. . . . There was no evidence of psychosis or delusional process. Mood was
neutral and affect was full range. Intellect was judged to be borderline at least.
Insight and judgment were impaired.

Current test data revealed low average intellectual functioning, with a significant
discrepancy (> 16 points) between the verba and performance domains. . . .

Mr. Mann demonstrated some difficulty sequencing and tracking complex
information. . . .

Self-report measures suggested significant depression and mild anxiety. . . .The
depressivesymptomsweresimilarly situationd in nature, and appeared exaggerated,
since Mr. Mann did not present as clinically depressed.

Objective test data similarly suggested symptom exaggeration, and a questionably
valid MMPI-2 profile. Mr. Mann endorsed an unlikely constellation of symptoms
that were not supported by either interview or behavioral observations. Mr. Mann's
enduring persondity traits are consistent with an individual who harborsfeelings of
hostility, anger and resentment. . . .

In summary, Mr. Mann functions within the low average range intellectually. The
presence of alanguage-based learning disability was indicated, and was consistent
with prior test data. There was no evidence to suggest organicity. Mr. Mann
evidenced a tendency to exaggerate symptoms. There was no suggestion of
psychosis. Situational depression and anxiety were present. Personality test data
suggested underlying resentment in a man who has difficulty generating and
sustaining closeinterpersonal relationships. He does not |earn from experience, and
evidenced poor judgment and minimal insight. Mr. Mann described behavior
consistent with substance abuse/dependency.

Based upon her conclusions, Dr. Blair informed defense counsel that: “Apparently thereis nothing
that might be helpful to me, should you require me to testify at sentencing. . . . Given the benign
psychological profile, and the lack of any substantive mitigating evidence, | am not sure that | will
be of any use to your case.” This letter from Dr. Blair evidences that counsel was aware of the
petitioner’ slearning disability, hispsychologicd traits, and Dr. Blair’ sconclusion that the petitioner
did not suffer from organic brandamage. Dr. Blair opined that her conclusionswould not be hel pful

in mitigation.

Thus, Dr. Blair did discover and negate the findings that the petitioner now asserts should

have been presented as mitigating evidence. Specifically, Dr. Blair found as not worthy of

-38-



introduction (1) the split between the verbal and performance 1Q, (2) the petitioner’s substance
abuse, and (3) the petitioner’slearning disability. It wasreasonablefor defense counsel to rely upon
Dr. Blair’ s expert conclusions.

The petitioner’s parents testified as to the petitioner’s social upbringing in rural West
Tennessee. The fact that counsel did not seek the academic studies of Dorothy Granberry or other
scholars regarding African-American communities in rural West Tennessee does not result in a
finding that counsel wasthereforedeficient. Additionally, Granberry’ sstudy waslargely completed
after the petitioner’ strial and was, therefore, unavailable at the time.

Finally, the petitioner hasfailed to establish that the undiscovered mitigating evidencewould
have affected the jury’ s determination that a sentence of death was warranted. The proof asto the
two aggravatorswas overwhelming. It ispure conjecture as to whether proof asto the petitioner’s
substance abuse would have assisted in mitigation.

[I1.  Thetrial court erred in ruling that petitioner’s post-conviction claimswerewaived or
previously determined.

Thepetitioner contendsthat the post-conviction court erredinruling that certain clamswere
previoudy determined or waived, specificaly, thefoll owing: (1) underfinancing of the defense, (2)
the qualifications of investigator Terry Sweat and student Gail Hedrick, (3) the sufficiency of the
investigation, (4) trial counsel’ sfailureto present mitigationevidence; and (5) trial counsel’ sfailure
to use expert services effectively.

Tennessee Code Annotated section 40-30-203, Grounds for Post-conviction Relief, states:
“Relief under thispart shall be granted when the conviction or sentenceisvoid or voidabl e because
of the abridgment of any right guaranteed by the Constitution of Tennessee or the Constitution of
the United States.” This Court previously held that “[p]reviously determined groundsfor relief are
not subject to review by post-conviction proceedings.” Roach v. Moore, 550 S\W.2d 256, 260
(Tenn. Crim. App. 1977). “A ground for relief is previously determined if a court of competent
jurisdiction hasruled on the merits after afull and fair hearing. A full and fair hearing has occurred
where the petitioner is afforded the opportunity to call witnesses and otherwise present evidence,
regardless of whether the petitioner actually introduced any evidence.” Tenn. Code Ann. § 40-30-
206(h). Accordingly, we need to determine whether a court of competent jurisdiction determined
these issues after afull and fair hearing.

(1) Underfinancing of the defense: The post-conviction court found:

Petitioner’s first issue of underfinancing of the defense has previously been
determined on direct appeal and is not the proper subject for post-conviction
proceedings. It is dgnificant to note, however, that if the Post-Conviction Court
considered this particular issue, the Court could still not find any ineffective
assistance of counsel as counsel did everything that he could do to seek additional
funding for the defensefor both investigation, mitigation and employment of expert
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witnesses. Petitioner hasfailed to carry hisburden of proof of ineffective assistance
of counsel or prejudice on thisissue.

Ondirect appeal, this Court and the Tennessee Supreme Court addressed theissue of thetrial
court’ sfailureto fund additional experts. Statev. Glen Bernard Mann, No. 02C01-9502-CC-00046,
1996 Tenn. Crim. App. LEXIS 508 at *50-54 (Tenn. Crim. App., at Jackson, Aug.16, 1996), State
V. Mann, 959 SW.2d 503, 527 (Tenn. 1997). The courts held that the petitioner was not prejudiced
by the denial of additional funding. Id. Although the post-conviction court stated that thisissue had
been previously determined, the post-conviction court went on to consider theissue under Strickland.
The post-conviction court held that the petitioner had “failed to carry his burden of proof of
ineffective assistance of counsel or prejudice on this issue.” We hold that the issue of
underfinancing was considered by the post-conviction court, and we agreewith itsdetermination that
the petitioner has not shown prejudice on thisissue.

(2) Quadlifications of the invedigators, Terry Sweat and Gail Hedrick: The post-conviction court
found:

Again, there is no evidence that the investigators were unqualified in regard to the
issue of guilt or innocence. This argument appears to be applicable only in the
sentencing phase. It again should benoted that [trial counsel] requested fromthetrial
court additional investigation and expert funding. This issue was again raised on
direct appeal to the Court of Criminal Appealsand the Supreme Court. On appeal,
the Court of Criminal Appeals and the Supreme Court noted that investigative
services of Terry Sweat and Gail Hedrick were authorized along with funding of
these services. Then the Court noted that the constitution did not require the
appointment of either ajury statistician or mitigation specialist in this case and that
theseinvestigators al ready appointed could perform themitigationwork. Again, this
issueis previously determined on direct apped and not the proper subject for post-
conviction proceedings. The Court also notesthat thereisno evidencein the record
to substantiate any claim for ineffective assistance of counsel for having unqualified
investigators as far as the guilt or innocence phase is concerned. Thereisevidence
in the record that trial counsel’s investigators had no experience in investigating
death penalty cases regarding mitigation. Trial counsel acknowledges this lack of
experience in the post-conviction evidentiary hearing. Trial counsel, however,
applied to the trid court for more funding as mentioned above and his request was
denied. The Court in summarizing thefactsin thiscase al so sets out what additional
evidence would have been available to the jury during the sentencing phase. The
Court finds that petitioner failed to prove with this additional evidence that the
outcome of the sentencing phase would have been different. Consequently, no
prejudice has been shown by the petitioner to this issue of “unqualified
investigators.”

The Tennessee Supreme Court held that the investigator assigned to assist in preparing
mitigation for the sentencing hearing was “more than capable of performing this type of work.”
Mann, 959 SW.2d at 527. The petitioner contendsin hisbrief that thisissue was not decided in the
context of an ineffective assistance claim. We point out that even though the post-conviction court
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stated that the issue had been previously determined, it is clear from the language above that the
post-conviction court considered the issue under Strickland. We agree with the post-conviction
court’ s finding that the petitioner has failed to show prejudice on this issue.

(3) Sufficiency of the investigation: The post-conviction court found:

Petitioner argues that Mr. Kelly's investigators did not interview al of the
prosecution witnesses, specifically all of the police officers. The investigators did
collect school and hospital records but did little investigative work in the mitigation
area. Thelocal District Attorney General has an open file policy. Thefile material
along with al of the statements of the officers and theinvestigation of the casewas
available to defendant’s atorneys and their investigators. Defense counsel also
pursued a motion to suppress where some if not al of the police officers were
guestioned. Thereissimply no evidence to suggest an insufficient investigation as
abasisfor ineffective assistance of counsel during the guilt or innocence phase of the
trial and no evidence to show any prejudice in connection with the finding of guilt
or innocence. Thisissue also has been previously determined on direct apped. In
connection with the sentencing phase of the trial, there was no real mitigation
investigation. Counsel did have available for the sentencing phase immediae
membersof the Mann family. Mr. Mann’ smother, father and wifetestified. Healso
had Mr. William Redick, Dr. Kris Sperry and Dr. Gillian Blair. Adversary counsel
asapart of trial strategy chose not to use Dr. Blair because she indicated to him that
shewould hurt him in thiscase. Dr. Sperry was used to challenge one of the State’s
aggravatingfactorsand on cross-examination he ped to prove one of the aggravators.
The issue of insufficient investigation in connection with the sentencing phase has
been previously determined on direct appeal. Petitioner also failsto prove by clear
and convincing evidence that he has been prejudiced in connection with this issue.
Evidencethat additional mitigationinvestigation would have caused adifferent result
in the sentencing phase is insufficient for petitioner to carry his burden of proof.

Although the post-conviction court stated that thisissuewaspreviously determined, itisclear
fromthelanguage abovethat theissuewas considered by the post-conviction court under Strickland.
We agree with the post-conviction court that the petitioner has failed to show that any additional
investigation would have caused a different result in the sentencing phase.

(4) Failure to present mitigating evidence: The post-conviction court found:

In connection with the sentencing phase, there certainly were some failures on the
part of counsd to properly prepare. The failures involve the investigation and
preparing of mitigation evidence and the hiring of a neuropsychologist and
neuropsychiatris. These issues were previously determined on direct apped.
Counsel was never able to obtain adequate financing to employ such experts or do
the mitigation work that isnow being suggested. Thetria court ruled ontheseissues
properly under the prevailing law in 1994. Consequently, there is no showing of
deficient performance in this area and with the aggravating factors that were
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considered by thejury thereisafailureby petitioner to prove by clear and convincing
evidence the issue of prejudice.

We find that the post-conviction court did consider thisissue based on the language in the
last sentence quoted above. We agree with the holding of the post-conviction court that the
petitioner has failed to show prejudice on thisissue.

(5) Counsel failed to effectively utilize expert testimony: The post-conviction court found:

Post-Conviction counsel’s final issue raised is failure of trial counsel to
effectively utilize expert services. Again, thisissue was previously determined on
direct appeal. Thetria court record reflects the efforts of trial counsel to obtain an
investigator for mitigation servicesaswell asexpert witnesses. The Court gave him
what services were available at that time and determined that those were al the
servicesavailable under thelaw in 1994. Thisissuewasargued on direct apped and
was previously determined by the Court of Appeals and the Tennessee Supreme
Court so that it isnot aproper argument in a post-conviction proceeding. Evidence
introduced at the pogt-conviction hearing would suggest that there were other expert
servicesavailableincluding Dr. Dorothy Granberry (social psychologist), Dr. Murray
Smith (addictionologist), Dr. Pamela Auble (neuropsychologist) and Dr. George
Woods (neuropsychiatrist). The evidence that these experts would have introduced
is summarized hereinabove. This evidence would have little, if any, effect on the
guilt or innocence phase of thetrial, but certainly could have had someeffect during
the sentencing phase. Insummary, Dr. Granberry would have been used to show that
it was very difficult for Mr. Mann to trust his attorneys. To gain this trust, much
more time needed to be spent both with Mr. Mann and his family in discussing the
casewith him and investigating the matter. It appearsthat petitioner’ sbrother, Eddie
Joe Mann, undermined all efforts of petitioner’ sattorneys to convince petitioner to
plead guilty. Eddie Joe Mann had much more influence on petitioner than
petitioner’ sattorneys. Additional effortsby trial counsel would, therefore, appear to
have been useless. Dr. Auble and Dr. Woods would indicate that Mr. Mann has an
organic problem in his brain that affects his ability to make executive decisions
especidly when heisunder stress or in a stressful situation. Dr. Smith would have
indicated that due to alcohol and drug abuse, he was even more stressed out and
unable to deal with the situation.

Tria counsel was unaware of these experts at the time of trid although he
wasin contact with the Capital Case Resource Center who evidently had knowl edge
of thistype of evidence. Again, failureto obtain some of theinvedigative materids
previoudy mentioned precluded triad counsel from furnishing enough information to
raise these particular issues. However, trial counsel was precluded from obtaining
thisinformation by appropriate order of the Court and thisissue has previously been
determined on direct appeal. Any such failure would have been the direct result of
inadequate financing which has been discussed above. Certainly with all of this
additional information, trial counsel could have presented to thejury amore compl ete
picture of Glenn Mann who was a young man troubled since childhood by
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neurological impairmentsthat may have created a sense of frustration as hefailedto
develop verbal skills. Asset out herein, any performancethat may havefallen below
the constitutional standard of effective assistance of counsel during the sentencing
stage has previously been determined on direct appeal. Petitioner also failsto show
prejudice during the sentencing phase.

The aspects of the petitioner’s claim on thisissue that were not previously determined (i.e.
inadequate financing) were considered by the post-conviction court under Strickland, and it was
determined that the petitioner had failed to show prejudice. We agree with the determination of the
post-conviction court.

Despite the petitioner’ s assertions that the post-conviction court failed to consider certain
claims on the basis that they were waived or previously determined, the written order of the post-
conviction court reveals that the court did consider al of the claims under the Strickland standard.
We hold that the petitioner has failed to show prgudice regarding those issues.

IV. The trial court’s analysis of the facts and its application of the law areclearly
€rroneous.

A. Incorrect Legal Standard

The petitioner assertsthat the post-conviction court applied an incorrect standard in denying
him relief. Specifically, he cites to the post-conviction court’ s language that “the Court finds that
the petitioner failedto provewith thisadditional evidencethat the outcome of the sentencingwould
have been different.” He arguesthat thisis not the correct standard, pointing out that “ Strickland
requires a showing of a reasonable probability of a different outcome, not a certainty as the court
suggests.”

The petitioner is correct in his assertion that, to establish tha a deficiency resulted in
prejudice, a petitioner “must show that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” A reasonable
probability isaprobability sufficient to undermine confidencein the outcome. Strickland, 466 U.S.
at 694, 104 S. Ct. at 2068. In short, apetitioner must establish that the deficiency of counsel was of
such a degree that it deprived the petitioner of afair trial and called into question the reliability of
the outcome. Statev. Burns, 6 SW.3d at 463.

While the language used by the post-conviction court seemingly applied a greater standard
of proof of prgudice as cited by the petitioner, the court later used the proper standard, i.e.,
“Petitioner has failed to show by cear and convincing evidence any reasonable probability of
different outcomein either the guilt or innocence phase or the sentencing phase.” Additionally, in
discussing the applicable law, the post-conviction court noted:

Petitioner must also establish that “there is a reasonable probability that, but for
counsel’s unprofessiona errors, the results of the proceedings would have been
different.” A reasonable probability is a probability sufficient to undermine the
confidence in the outcome.



We conclude that the post-conviction court was aware of and applied the correct legal
standard. It appears, giventhelength of itsorder denying post-conviction relief, the post-conviction
court’ smisstatement of the legal standard to be applied was done in an effort to shorten the order.

Moreover, asthis Court reviews issues of ineffective assistance of counsd de novo, any complaint
to the standard employed by the post-conviction court has since become moot. Thus, we find no
error on behalf of the pos-conviction court.

B. Findingsof Lower Court Erroneous

The petitioner also asserts that the findings of the post-conviction court are erroneous as to
matters of both law and fact. He claims that on different occasionsin its order, the court reaches
conclusionsthat are not supported by the evidence, i.e., (1) “counsel did everything that he could do
to seek additional funding for the defense for both investigation, mitigation, and expert witnesses,”
and (2) the petitioner “arguesthat the role of [trial co-counsel] was limited in this case and yet Mr.
Ingram handled the voir dire examination and made opening statementsand cross-examined severd
witnesses.” Additiondly, he argues that the post-conviction court failed to engage in any Cronic
analysis.

Regardingtrial counsel’ sattemptsto securefundingfor expert services, therecord showsthat
he filed and argued motions to obtain funding for experts. These motions were denied, and the
issues were raised on direct appeal. This Court and the Tennessee Supreme Court found no error
inthetrial court’sdenia of these motions. Although the affirmance of the lower court’s denial on
appeal is not conclusive as to whether counsel did everything he could to secure funding, the
petitioner failed to present clear and convincing evidence that counsel faled to do something in
respect to arguing and filing these motions. Indeed, while the petitioner offers suggestions as to
what counsel could have done, there isno evidence that, had counsel done what petitioner suggests,
the trial court would have granted funding. Moreover, the petitioner has not shown that, had
additional funding been granted, the result of either the guilt or penalty phase would have been
different.

The petitioner also contends that, despite the court’s findings, he never argued that co-
counsel’srolewas limited at trial but instead argued that lead counsel faled to sufficiently utilize
co-counsel during pre-trial preparation. The record reveals that the post-conviction court correctly
perceived petitioner’s argument. The court wrote:

Petitioner next argues that defense counsel failed to properly prepare for trial and
failed to utilize co-counsel . . .. Heargues further that [co-counsd] played no part
in any mitigation investigation. Post-conviction counsel aso argues that the trial
attorneys had no theory of defense and neither attorney actually took any steps to
prepare to defend [ petitioner].

It is apparent from a reading of the record that the lower court properly considered petitioner’s
assertionsand correctly found that the all egationswere not proven by clear and convincing evidence.

Finally, the post-conviction court properly applied the Strickland standard, rather than the
Cronic standard, to petitioner’s claims of ineffective assistance of counsel. In United States v.
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Cronic, 466 U.S. 648, 658, 104 S. Ct. 2039, 2046 (1984), the Supreme Court fashioned an exception
to the Strickland prejudice prong reasoning that “there are circumstances that are so likely to
prejudice the accused that the cost of litigating their effect in a particular caseisunjustified.” The
Cronic court, actually in dicta, stated that in rare circumstances, prejudice might be presumed
“without inquiry into counsel’s actud performance at trial.” 1d. at 662, 104 S. Ct. at 2048. The
Supreme Court noted:

Circumstances of that magnitude may be present on some occasions when
although counsel isavailableto assist theaccused during trial, thelikelihood that any
lawyer, even afully competent one, could provide effective assistanceisso small that
apresumption of prejudiceisappropriate without inquiry into the actual conduct of
thetrial.

Cronic, 466 U.S. at 659-60, 104 S. Ct. at 2047. Thus, the court carved out anarrow exception to the
general rulethat in ineffective assistance of counsel cases under the Sixth Amendment, a petitioner
must prove that he or she was prejudiced by counsel’ s deficient performance.

Nonethdess, the Cronic exception may only be employed “if the record reveals
presumptively prejudicial circumstances, such asan outright denial of counsel, adenial of theright
to effective cross-examination, or acompl ete fail ure to subject the prosecution’ s caseto adversarial
testing.” Scarpav. Dubois, 38 F.3d 1, 12 (1% Cir. 1994) (footnote omitted). The Cronic exception
ismeant to encompassthose types of conduct that are so antitheticto effective assistanceof counsd,
e.g., lawyerswho leave the courtroomfor long stretches of time, that a case-by-case analysissimply
is not worth the cost of protracted litigation. See, e.q., United Statesv. Mateo, 950 F.2d 44, 48-50
(1% Cir. 1991) (attorney failed to appear); Tucker v. Day, 969 F.2d 155, 159 (5" Cir. 1992) (defense
counsel sat mute throughout entire resentencing proceeding); Greenv. Arn, 809 F.2d 1257, 1259-64
(6™ Cir. 1987), vacated, 484 U.S. 806, 108 S. Ct. 52 (1987), reinstated, 839 F.2d 300 (1988), cert.
denied, 488U.S. 1034, 109 S. Ct. 847 (1989) (defense counsel absent from courtroom during critical
stage of trial). However, attorney errors particular to thefacts of a case are qualitatively different.

Indeed, the Supreme Court warned that, in most cases, a showing of actual prejudice remains a
necessary element and is required where the fundamental fairness of the challenged proceeding has
not been affected and the integrity of the legal process has not been jeopardized. See generally
United States v. Swanson, 943 F.2d 1070, 1073 (9" Cir. 1991).

The errors alleged by counsel in the instant case are not the type in which prejudice will be
presumed. Thus, Strickland, and not Cronic, supplies the appropriate standard for assessing trid
counsel’s performance in the instant case. This challenge is without merit.

C. Post-Conviction Court Failed to Address All Claims

Thepetitioner assertsthat hispetitionsddineated numerousfactual basesto support afinding
of ineffective assistance of counsd. He now claims that the lower court failed to address the
following arguments: (1) counsel failed to file pre-trial motions seeking special voir direrules, (2)
trial and appellate counsel failed to file any motions or raise issues asserting the petitioner’ s rights
under international law, (3) the petitioner was sentenced to death in violation of both the United
States and Tennessee Constitutionsin that the aggravating factors were elements of the offense and
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not submitted to the grandjury inviolation of Apprendi v. New Jersey, 530 U.S. 466 (2000), and (4)
the Tennessee capital sentencing scheme facially violates both the United States and Tennessee
Constitutions.

The petitioner presented no evidence at the post-conviction hearing that the failure to seek
special jury voir dire rules in a capital case falls below an objective standard of reasonableness.
Moreover, claimsrelated to the constitutionality of Tennessee’ sdeath penalty statute were raised on
direct appeal. See Statev. Mann, 959 S.W.2d at 536. Accordingly, such clams are not cognizable
in a post-conviction proceeding. Tenn. Code Ann. § 40-30-206(h).

V. Conclusion
After athorough review of the record and the law applicable to theissuesraised herein, we

find that the petitioner has failed to prove the alegations contained in his post-conviction petition.
The judgment of the post-conviction court is affirmed.

JOHN EVERETT WILLIAMS, JUDGE

-46-



